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UNITED STATES OF AMERICA 
BerorE Fepera, Trape Commission 
Docket No. 7813 


—_—_ $ _9——_—_—______ 
In the Matter of 


Josrrx A. Kaptan & Sons, Inc., 
a corporation. 


a 


The Federal Trade Commission, having reason to 
believe that the party respondent named in the caption 
hereof and hereinafter more particularly designated and 
described, has violated and is now violating the provisions 


of subsections (a), (d) and (e) of Section 2 of the Clayton 
Act, as amended (U. S. C., Title 15, Section 13) hereby 
issues its complaint, stating its charges with respect 
thereto as follows: 


Count I 


ParacrapH One: Respondent Joseph A. Kaplan & 
Sons, Inc. is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of 
New York, with office and place of business located at 1 
Jakson Place, Yonkers, New York. 


Paracrapa Two: Respondent Joseph A. Kaplan & 
Sons, Inc. is now, and for many years has been, engaged in 
the business of manufacturing, selling and distributing 
shower curtains, shower curtain sets and accessories under 
the trade name ‘‘Jakson’’. 
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Said products are now and have been manufactured 
from various materials including rubber, cotton and 
plastics. 

Respondent is one of the leaders in the industry. Its 
sales of said products amount to approximately $2,500,000 
annually. 


[3] Panacrarn Taree: Respondent manufactures its 
products in Yonkers, New York, from which point the prod- 
ucts are shipped to purchasers located in various cities and 
states of the United States. = 

Respondent sells said products for use, consumption or 
resale within the United States, and, when said products 
are sold, respondent ships or causes the products to be 
shipped to purchasers thereof located in states other than 
the state wherein said products are manufactured. Re- 
spondent maintains, and at all times mentioned herein has 
maintained, a course of trade and commerce in said prod- 
ucts among and between the various states of the United 
States and the District of Columbia. 


ParaGraPo Four: Respondent, in the course and con- 
duct of its business as aforesaid, is now and for many years 
has been engaged in active and substantial competition 
with others engaged in the manufacture, sale and distribu- 
tion of products of like grade and quality in commerce be- 
tween and among the various states of the United States 
and in the District of Columbia. 

Many of the purchasers of respondent’s products are 
competitively engaged with each other and with customers 
of respondent’s competitors in the resale of shower cur- 
tains and shower curtain sets. Among said purchasers are 
retailers such as specialty shops, variety and department 
stores. 


Paracgaru Five: Respondent, in the course and con- 
duct of its business as aforesaid, has been and is now, 
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directly or indirectly, discriminating in price between dif- 
ferent purchasers of its products of like grade and quality 
by selling said products to some purchasers at higher 
prices than those charged competing purchasers. 


Paracrapn Srx: Illustrative of, but not limited to the 
method or methods by which respondent has discriminated, 
and is now discriminating in price as referred to in Para- 
craPx Fyre, and illustrative of, but not limited to the times 
and trading areas involved in such discriminations is the 
following: 

For many years past, and specifically during the period 
from 1958 to date, and in many areas including but not 
limited to Boston, Massachusetts, Stamford, Connecticut 
[4] and Philadelphia, Pennsylvania, respondent sold and is 
now selling products of like grade and quality to pur- 
chasers who compete with the purchasers receiving the 
favored prices. The favored purchasers are billed by, and 
submit payments to, respondent through an intermediary 
corporation owned and controlled by said purchasers. Said 
intermediary is sometimes hereinafter referred to as the 
“buying agency’’. 

In return for the price advantages granted said favored 
purchasers, respondent seeks and obtains, through the buy- 
ing agency or otherwise, all or substantially all of said 
purchasers’ business in shower curtains and shower cur- 
tain sets. In addition, respondent’s products are displayed 
and sold exclusively, or substantially so, in the most ad- 
vantageous sales space in said purchasers’ stores, namely, 
the housewares departments. 


ParacrapH SEveN: The effect of such discriminations 
in price made by respondent, as alleged in ParacraPus Five 
and Six, may be to substantially lessen competition or 
tend to create a monopoly in the lines of commerce in 
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which the respondent and its favored purchasers are re- 
spectively engaged, or to injure, destroy, or prevent com- 
petition with the respondent, its purchasers who receive 
the benefits of such discriminations, or with customers of 
either of them. 


Paracrarn Excur: The aforesaid acts and practices of 
respondent constitute violations of the provisions of sub- 
section (a) of Section 2 of the Clayton Act, as amended 
(GU. S. C. Title 15, Sec. 13). 


Count I 


Paracrapo Oxe: Paracraras One through Turee of 
Cost I are hereby adopted and made a part of this Count 
as fully as if herein set out verbatim. 


Paracrapn Two: In the course and conduct of its busi- 
ness in commerce, respondent paid or contracted for the 
payment of something of value to or for the benefit of some 
of its customers as compensation or in consideration for 
services or facilities furnished by or through such cus- 
tomers in connection with their offering for sale or sale of 
products sold to them by respondent, and such payments 
were not offered or otherwise made available on propor- 
tionally equal terms to all other customers competing in 
the distribution of its products. 


[5] Paracrarn Turee: Included among and illustrative 
of the payments alleged in Paracrapn Two of Count II, 
were payments, or credits paid by way of discounts, allow- 
ances, rebates or deductions, as compensation or in con- 
sideration for promotional services or facilities, including 
newspaper and magazine advertising, furnished by cus- 
tomers in connection with the offering for sale or sale of 
respondent’s products. 
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During the time and in the areas as alleged in Pana- 
crapH Srx, Count I, respondent offered to pay and paid, 
some customers varying percentages of the cost of promo- 
tional services or facilities furnished by such customers in 
promoting the sale of respondent’s products. 

The respondent did not offer, or otherwise make such 
allowances available, or did not make the allowances avail- 
able on proportionally equal terms to all customers com- 
peting in the sale or offering for sale of respondent’s 
products. 


Paracrara Four: The acts and practices of respondent 
as alleged above violate subsection (d) of Section 2 of the 
Clayton Act, as amended (U. S. C. Title 15, Sec. 13). 


Count III 


Paracraroh One: Paracrapus One through Taree of 
Count I are hereby adopted and made part of this Count 
as fully as if herein set out verbatim. 


Paracraran Two: In the course and conduct of its busi- 
ness in commerce, and during the time and in the areas as 
allged in Paracrara Srx of Counr I, respondent discrim- 
inated in favor of some purchasers against other pur- 
chasers of its products bought for resale by contracting to 
furnish or furnishing, or by contributing to the furnishing 
of services or facilities connected with the handling, sale 
or offering for sale of such products so purchased upon 
terms not accorded to all competing purchasers on pro- 
portionally equal terms. 


ParacraPH Turee: Included among and illustrative 
of the services or facilities furnished some customers, as 
alleged in Paracrapu Two of Count III, is that of accept- 
ing the return for credit of unsold Jakson products. 
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[6] This service consists of periodically accepting, from 
some purchasers, the return of unsold merchandise thereby 
enabling said favored purchasers to maintain and display 
a@ more readily saleable, fresh and newly styled stock of 
respondeat’s shower curtains and shower curtain sets. 


PanaceaPH Four: During the same period of time, 
respondent sold its products to retailers competing with 
said favored purchasers and has not furnished or offered 
to furnish the services or facilities as set forth in Paracrarx 
Taree of Count II herein, to said nonfavored retailers on 
proportionally equal terms. 


ParacrarPn Five: The acts and practices of respondent 
as alleged above violate subsection (e) of Section 2 of the 
Clayton Act, as amended (U.S. C. Title 15, Sec. 13). 


Wuererorr, THE Premises Consmerep, the Federal 
Trade Commission on this 10th day of March A. D., 1960, 
issues its complaint against said respondent. 


Norice 


Notice is hereby given to the respondent hereinbefore 
named that the 16th day of May, A. D., 1960, at 10 o’clock 
is hereby fixed as the time and Federal Trade Commission 
Office, U. S. Court House, Foley Square, New York, New 
York, as the place when and where a hearing will be had 
before a hearing examiner of the Federal Trade Com- 
mission, on the charges set forth in this complaint, at which 
time and place you will have the right under said Act to 
appear and show cause why an order should not be entered 
requiring you to cease and desist from the violations of 
law charged in this complaint. 

You are notified that the opportunity is afforded you 
to file with the Commission an answer to this complaint 
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on or before the thirtieth (30th) day after service of it 
upon you. Such answer shall contain a concise statement 
of the facts constituting the ground of defense and a 
specific admission, denial or explanation of each fact alleged 
in the complaint or, if respondent is without knowledge 
thereof, a statement to that effect. 

If respondent elects not to contest the allegations of 
fact set forth in the complaint, the answer shall consist of 
a statement that respondent admits all material allegations 
to be true. Such an answer shall constitute a waiver 
[7] of hearing as to facts so alleged, and an initial decision 
containing appropriate findings and conclusions and an 
appropriate order disposing of the proceeding shall be 
issued by the hearing examiner. In such answer respond- 
ent may, however, reserve the right to submit proposed 
findings and conclusions and the right to appeal under 
Section 3.22 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, 
it shall be done in accordance with Section 3.25 of the 
Commission’s Rules of Practice. 

Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for hear- 
ing shall be deemed to authorize a hearing examiner with- 
out further notice to respondent, to find the facts to be 
as alleged in the complaint, to conduct a hearing to deter- 
mine the form of order, and, thereafter, to enter an initial 
decision containing such findings and order. 


Ix Wrrness Wuereor, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Sec- 
retary and its official seal to be hereto affixed, at Washing- 
ton, D. C., this 10th day of March, 1960. 

By the Commission. 

Rosert M. ParrisH, 
Secretary. 
(Seat) 


Tr. 4142, 60-61 
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Excerpts from Testimony 


[41] Mazrrs H. Korr called as a witness on behalf of 
the Commission and, being first duly sworn, testified as 
follows: 


Direct examination by Mr. Dias: 


Q. What is your business address? A. 137 Sawmill 
River Road, or 1 Jackson Place, Yonkers, New York. 

Q. What is the name of the company? A. Joseph A. 
Kaplan & Sons, Inc. 

Q. What is your position with the company? A. Iam 
the controller. 

Q. As controller, will you tell us what your duties are? 
A. Briefly, very broadly, they encompass the management 
[42] of the accounting system, the bookkeeping, the internal 
check. 


Q. Do I understand from that, then, that you are the 
officer who has charge of the books and records of the 
company? A. I am not an officer of the company. 

Q. You are the employee, then, who has charge of the 
books and records? A. Yes. 

Q. How long have you been in that position? A. A 
little bit more than nine years. 


[60] Q. Will you explain what is meant by net sales? 
A. By net sales, I mean gross shipments to the customer 
[61] minus returns or other credits issued and minus cash 
discounts. 

Q. You say “or other credits issued.”” What would 
other credits be? What would that include? A. Corrections 
of invoices where we overbilled. Incidentally, there would 
be additional invoices for corrections where we had under- 
billed, arithmetic errors in billing. 
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Q. Would there be deducted such things as advertising 
allowances, or markdown allowances? A. There might be 
markdown allowances. There would not be any advertising 
allowances. 

Q. How about returned goods for other than defective 
reasons? A. I said returns of any merchandise. 

Q. Would that also include the category ‘‘good goods’’? 
A. Yes. 

Q. What is good goods? A. I would say that we use 
the expression in writing our credit memos, because the 
information that comes to us from the receiving department 
indicates that it is good goods. 

Q As contrasted with defective? A. I don’t know the 
precise criteria used by the people in the receiving depart- 
ment; but the information that comes through on the record 


is what we follow. 
2 e e 


[100] Q. Specification 4-A requested a copy of each 
and every plan and printed material relative to the offer 
to accept returned [101] merchandise granted by Joseph 
A. Kaplan & Sons and disseminated among its customers 
or otherwise used or in effect during specified years. A. 
In answer to that, I have this document. 


Mr. Dias: Shall we read this into the record? 
Mr. Weil: You can do this any way you want. 
Mr. Dias: You don’t want this in camera? 

Mr. Weil: No. It is part of our invoice form, 
which we do not ask to be put in camera. 

Mr. Dias: In response to specification 4-A, res- 
pondents have submitted the following: ‘‘See state- 
ment on each invoice reading: ‘Perfect merchandise 
is not returnable and will not be accepted unless 
authorized by us. Such returns are to be sent to our 
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receiving department, 1 Jackson Place, Yonkers, 
New York.’ ”’ 

Mr. Weil: I think you will find that does appear 
on Commission’s Exhibit 9-A through i, which is the 
invoice form referred to. It’s in bold-faced type, 
Mr. Dias. 

e * e 
Q. Is that everything you had in connection with that? 
A. Yes. 
a a * 
[113] Leo A. Nunxrxx was called as a witness on be- 
half of the Commission and, being first duly sworn, tes- 
tified as follows: 


Direct examination by Mr. Dias: 


Q. Will you tell us your business address and the com- 
pany with which you are affiliated? A. I am employed by 
Associated Merchandising Corporation, located at 1440 
Broadway, New York 18, New York. 

Q. Did you say Associated Merchandising Corporation? 
A. Yes. 

[114] Q. During 1958 and 1959, were you associated 
with AWC? A. Inmy capacity as controller of Associated, 
yes. 

Q. Will you spell that out? Was it AWC in 1958 and 
1959? A. Of the Wholesale Corporation I am secretary 
and controller. 

Q. Secretary and treasurer of the Wholesale Corpora- 
tion. Are you also affiliated with AMC? A. Yes. 

Q. In what capacity? A. As controller. 

Q. How long have you been in that dual capacity? A. 
Since 1956. 
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Leo A. Nunnink—for Commission—Direct 


Q. Have you been spending any time longer with one 
than the other? A. I have been with both corporations 
for ten years. 

Q. In what capacity prior to 1956? A. Assistant con- 
troller. 

Q. Again it was with both companies, is that correct? 
A. Yes. 

Q. When we talk about both companies, we are talking 
about AWC and AMC. A. Yes. 


[115] By Mr. Dias: 


Q. Mr. Nunnink, will you describe AWC, its activities, 
and [116] so on? What type of corporation is it? It is a 
corporation, is it not? <A. Yes, sir. 

Q. Will you tell us what AWC does? <A. They are 
wholesalers. 

[118] Q. Mr. Nunnink, suppose you tell us what your 
duties are for AWC. A. I am in charge of all corporate 
accounting records. 

Q. Is that the extent of your duties? A. Yes, sir. 

Q. As secretary, is it not a fact that you sit in on the 
board of directors’ meetings? A. That is not so. I am not 
a director. 

Q. I didn’t say you were a director. I said do you not 
sit in on such meetings? A. Yes. 

Q. You are the ex officio clerk, in other words, of the 
board of directors, is that not so? A. On occasion. 

Q. In addition to sitting in on the meetings of the board 
of directors, are there other committees in which you act 
in a similar capacity as an ex officio clerk? A. No, sir. 

Q. How about the standing committee? A. I know of 
no standing committee. 
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Q. Executive committee? A. No, sir. 

[119] Is there such a thing as an executive committee? 
A. Of AWC? 

Q. Yes. A. Not to my knowledge. 

Q. Let’s turn to AMC. Is there such a thing as a board 
of directors of AMC? A. Yes, sir. 

Q. Is there such a thing as a standing committee in 
AMC? A. Not to my knowledge. 

Q. Is there such a thing as an executive committee in 
AMC? A. To my knowledge, yes. 

Q. You are controller for AMC, is that correct? A. 
Yes. 

Q. Not secretary? A Yes. 

Q. Do you sit in on meetings of the board of directors 
for AMC? A. No. 

Q. Do you sit in on any committee meetings for AMC? 
A. No, sir. 

Q. When you sit in as ex officio clerk of the board of 
directors for AWC, what are your duties? A. I don’t 
quite understand what you mean. My duties as [120] such, 
I don’t understand the question. 

Q. Why do you sit in on those meetings? What do you 
do? In other words, you keep the minutes, do you not? 
A Yes. 

Q. Do you record the votes that are taken on various 
propositions that arise? A. No. 

Q. You do not? A. No. 

Q. I think you have an idea now of the information we 
would like to have. What do you do in these meetings of 
the board of directors for AWC? A. I serve the pleasure 
of the directors. 

Q. Tell us some of the pleasures that the directors have. 
A. Making notes of the minutes. 

Q. Do you then transcribe them, or have them tran- 
seribed? A. Yes. 
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Q. And reproduced; is that correct? A. Yes, sir. 

Q. During the course of these meetings, when there is 
@ proposition to be voted upon, is it not true that in the 
course of these notes that you take, you record the vote 
that is made? A. If I am present, yes. I am not always 
present. 

Q. How often do you miss? A. I wouldn’t have any 
idea. 

[121] Q. How many meetings do they have in a year? 


Mr. Weil: Is this AWC? 
Mr. Dias: We are talking about AWC. 


A. I don’t count them. There is more than one, of course. 
I can’t tell you offhand. It would be purely a guess. 

Q. Are there regularly scheduled meetings of the board 
of directors? A. Regularly scheduled? 

Q. Yes. A. Not to my knowledge. 

Q. Isn’t it a fact that they meet at least once a month? 
A. I don’t know. I couldn’t answer that question. 

Q. Let’s take 1959 as an example. How many meetings 
do you recall attending? A. Again this is a guess. There 
may be one or two, perhaps. 

Q. Is that the only number of times they met? A. 
I wouldn’t know. 

Q. As secretary, isn’t it your duty to know! A. If 
there is anything official that transpires at these meetings 
and I am not there, I became informed of them by the 
directors. If I am there, I am there. 

Q. But that doesn’t answer the question. As secretary, 
isn’t it one of your duties to attend all meetings of the 
board of directors? A. No, sir. 

[122] Q. Who, then, takes the minutes? A. An officially 
appointed clerk. 
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Q. What is the name of that clerk? A. Mr. Tinnerholm 
has taken my place on occasion. 

Q. So any meetings that you do not attend would more 
than likely be attended by Mr. Tinnerholm; is that cor- 
rect? A. I couldn’t answer that question. 

Q. Then who else might have attended the meetings? 


Hearing Examiner Hinkes: You mean in the 
capacity of secretary? 
Mr. Dias: Yes, in the capacity of secretary. 


A. I don’t know of anyone else. 

Q. Then I repeat, in the capacity as secretary charged 
with the obligation of recording the minutes and votes of 
the board of directors on various propositions, either you 
or Mr. Tinnerholm are in attendance. Am I correct? A. 
I would assume so, yes. 

Q. As a matter of fact, you know that’s the case, do 
you not? 

* * * 

[123] Q. That either you or Mr. Tinnerholm attend the 
meetings of the board of directors? A. Yes. 

Q. Will you describe AWC? A. It’s merely a whole- 
sale corporation. 

Q. What does it do? A. It purchases for its own ac- 
count and resells. 

Q. Resells to whom? A. Its customers. 

Q. Among the products that it purchases, does it pur- 
chase the Kaplan products? A. Yes. 

Q. That’s in the shower-curtain field, is it not? A. To 
my understanding, yes. 

Q. What other resources does AWC patronize for 
shower curtains? A. I wouldn’t know offhand. 

Q. You don’t know? A. Not offhand, no. 
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Q. You know, do you not, that Kaplan is the only re- 
source for shower curtains? 


[125] A. I do not know that as a fact. 

Q. You do have charge of the books, records and ac- 
counts. Do I understand that under your supervision bills 
are paid? A. Yes, sir. 

Q. Are orders placed through you, or do the orders 
eventually reach your department? A. Copies of them. 

[126] Q. What was that? A. Copies of the orders are. 

Q. If you will search your mind, do you recall that any 
orders, any bills, or any other documents, that have been 
rendered to the AWC Corporation from any other shower- 
curtain manufacturer? A. I can’t answer that question. 
I don’t know from memory. There is too much involved. 

Q. If it were necessary, we could probably excuse you 
long enough to find out, couldn’t we? A. I would have to 
go back and re-examine thousands of records to find out. 

Q. Am I wrong in assuming that your records do not 
show the name of each and every resource that AWC deals 
with? A. No, sir. 

Q. They do not? <A. No, sir. 

Q. Suppose you describe just how your records are kept 
as to resources and that type of thing. A. Generally speak- 
ing, our records are maintained by the departments al- 
phabetically. 

Q. With the resources in the department? A. Yes. 

Q. What departments do shower curtains come under? 
A. I believe they will be found in two departments. 

[127] Q. What are the two departments? A. The house- 
wares department and I believe the linen department. 

Q. Do you find more in one than the other, do you recall? 
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Q. Would you describe what a resource ist A. My 
definition of a resource? 

Q. The common trade definition of a resource, yes. A. 
One source of supply. 


[128] Q. Can you tell us when AWC was first founded? 
A. AWC I believe was founded in 1945. 

Q. Was there a predecessor corporation to AWC? A. 
Not to my knowledge. 


[129] Q. As secretary of the corporation, Mr. Nunnink, 
do you know whether or not this is a profit-making organi- 
zation? 


Mr. Weil: Same objection, your Honor. Whether 
he knows or not is not the best evidence. The best 
evidence is the charter. 

Hearing Examiner Hinkes: Not necessarily. 
Whether or not a corporation is making profits, a 
profit-making corporation, is a matter of fact which 
can be ascertained from the books of record, as dis- 
tinguished from its charter, which may be something 
else again. 

Mr. Weil: I thought Mr. Dias meant it struc- 
turally, is it organized as a profit or a non-profit 
organization. I didn’t know whether he was inquir- 
ing into its financial success. 

Hearing Examiner Hinkes: That can be con- 
strued either way. We will have to ask Mr. Dias 
to take either one. 

Mr. Dias: First of all, I will ask him whether 
or not it did make a profit during ’58 and ’59. 
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Q. What disposition is made of the profit? [130] A. It 
is added to surplus. It is reinvested in the business. 

Q. Have the profits ever been disbursed in the form of 
dividends to stockholders? A. Not at the present time. 

Q. Referring to 1958 and 1959? A. Yes. 

Q. Your answer applied to 1958 and 1959, is that cor- 
rect? A. Those are the years we are talking about, I 
assumed. 

Q. Does your answer hold for those two years? A. Yes. 


Hearing Examiner Hinkes: What is your an- 
swer? That the profits were not distributed? 

The Witness: Were not distributed during those 
years. 


Q. Did the company have profits those two years? A. 
Yes, sir. 

[131] Q. Do you know that AWC is a wholly-owned 
subsidiary of AMC? A. Yes. 

Q. You know that? [132] A. Yes. 

Q. Does AWC receive money advanced from AMC? 


[135] The Witness: On occasion, yes; in the 
form of loans. 


By Mr. Dias: 


Q. Is it not a fact that AMC guaranteed the payment 
of any and all obligations of AWC? 


[136] The Witness: It is my understanding they 
have, 
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Q. We issued a subpoena duces tecum, Mr. Nunnink. I 
will read your copy and you can tell me whether or not 
you are prepared to make a return. Specification I called 
for the originals or the true legible copies of the contract 
or contracts entered into in or about 1946 between AWC 
and Joseph A. Kaplan & Sons, Inc. 


A. I know of no such contract. 

Q. Did you search your files and records of AWC? A. 
Yes. 

Q. And you found no such contract? A. I found none. 


[137] Q. Specification II called for the production, for 


the [138] years 1958 and 1959, of all books, records, ac- 
eounts and other documents, or in the alternative, tabula- 
tions or summaries thereof showing (a) the names and 
addresses of all member stores of AMC and/or AWC 
Corporation, including the following. 


Mr. Dias: Since there are a number of them, I 
would like to have permission to have the reporter 
copy these in at his convenience as though read in. 
Is that agreeable? 

Hearing Examiner Hinkes: Is that agreeable? 

Mr. Weil: That is all right, except I object to 
the characterization of stores as members. I don’t 
know what a member of a corporation means. I 
do know what a stockholder means. I notice on 
this return that the witness has made to this specifi- 
cation that the stores are described as stockholders. 
There are no stores described as members. So if 
in the course of putting this into the transcript 
they are reflected as stockholders, I have no objec- 
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tion, except that again this is not binding on the 


respondent. 


(The list of names are as follows: 


L. S. Ayres and Co. 

Bullock’s 

H. C. Capwell Co. 

Carson Pirie Scott and 
Co. 

[139] The Dayton Co. 

The Emporium 

B. Forman Co. 

The Highes Co. 

J. L. Hudson Co. 

Joseph Horne Co. 

Hutzler Brothers Co. 

Rich’s, Inc. 

Rike-Kumler Co. 

Stix, Baer & Fuller Co. 

Strawbridge & Clothier 

Thalheimer Brothers, 
Inc. 

Bloomingdale Bros. 


Milwaukee Boston 
Store Co. 

F. R. Lazarus & Co. 

John Shilito Co. 

Foley’s 

Abraham & Straus 

Wm. Filene’s Son Co. 

Sanger Bros. 

Burdine’s 


Indianapolis, Ind. 
Los Angeles, Calif. 
Oakland, Calif. 


Chicago, Ill. 
Minneapolis, Minn. 
San Francisco, Calif. 
Rochester, New York 
Cleveland, Ohio 
Detroit, Mich. 
Pittsburgh, Pa. 
Baltimore, Md. 
Atlanta, Ga. 

Dayton, Ohio 

St. Louis, Mo. 
Philadelphia, Pa. 


Richmond, Va. 
New York, New York 
and Stamford, Conn. 


Milwaukee, Wisc. 
Columbus, Ohio 
Cincinnati, Ohio 
Houston, Texas 
Brooklyn, New York 
Boston, Mass. 
Dallas, Texas 
Miami, Fla.) 
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[140] Q. Can you tell me whether or not the various 
stores that are stockholders are known as members of 
AMC? 

Mr. Weil: I object to the question on the ground 
that it is not clear. It calls for a conclusion and 
a characterization which is rather abstruse. I have 
never heard the expression ‘‘member of a corpora- 
tion.”’ 

Hearing Examiner Hinkes: You may not have. 
But he is asking the witness whether that is the way 
they are referred to. This is a factual issue. 


Q. As you attend these board of director meetings, isn’t 
it a fact that, if they are stockholders of the corporation, 
they are referred to as member stores? A. Maybe on 
occasion. 

Q. On oceasion? A. Yes. 

Q. As a matter of fact, on many occasions; isn’t that 
the case? A. I couldn’t answer. 


Mr. Dias: Whether or not there is any legal 
[141] connection or connotations, I am not prepared 
to answer, your Honor, but they call them members 
on occasion. 

Mr. Weil: When you were asking about the 
board meetings, did you mean the AMC or AWC? 

Mr. Dias: AWC. 


Q. Does your answer still hold in that light? A. Yes. 


[154] By Mr. Dias: 


Q. Are you prepared to make a return on this request 
for total annual dollar value of markdown allowances 
granted to AWC by Joseph Kaplan & Sons? A. No, sir. 


Tr. 155 
25a 


Leo A. N unnink—for Commission—Direct 


Q. Will you tell us why? <A. There are none we found. 

Q. Do I understand from your testimony that AWC was 
not granted any markdown allowances? Is that correct? 
A. None to my knowledge. 

Q. Your books and records did n 
markdown, is that correct? A. 

Q. The last 


ed to in Paragraph A 
e list of stores the re- 


Mr. Weil: For my own understanding, at least, 
may we have an explanation either from Mr. Dias 
or from the witness of what is meant by the term 
“‘markdown allowances”? 

Hearing Examiner Hinkes: Let’s first find out 
if the witness has prepared any kind of a return or 
failed to, and then we will ask about what he has 
done or failed to do. 

[155] Mr. Dias: Your Honor, that is exactly 
my feeling. When I asked him why, he said he had 
no knowledge of it, and then indicated that his 
records showed no such thing. I can only assume 
that he knows what a markdown allowance is. 


Q. Will you answer the last question? First, did you 
make the return that I last asked for? A. No, sir. 

Q. You did not? A. No. 

Q. Is there any reason for that? A. We have no record. 


Hearing Examiner Hinkes: No record of what? 

The Witness: Of markdown allowances granted 
to our customers on the products of Joseph A. 
Kaplan & Sons. 
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Hearing Examiner Hinkes: How do you define 
markdown allowances that you could not find any 
record of? 

The Witness: In our search, we were looking 
for allowances made to our customers which repre- 
sented an adjustment of the original selling price, 
downward, for one reason or another, for old stock, 
out-of-season merchandise, or for one reason or 
another. 


[177] Cross-examination by Mr. Weil: 
se se e 
Q. You mentioned the fact that there was a loan or 
loans from AMC to AWC. I will ask you whether AWC 
pays interest on those loans to AMC. A. Yes, sir. 


Q. What rate of interest does it pay? A. The identical 
rate we pay the banks. 

Q. You have loans from banks as well? A. Yes, sir. 

[178] Q. Does the major part of the AWC loans come 
from banks or AMC? A. From banks. 


Q. Does AWC repay to AMC the loans that it makes 
from it? A. Oh, yes. 

Q. Where does it get the funds to make those repay- 
ments? A. From normal operating results; liquidation of 
receivables, for example, or inventory. Whatever the 
loan was intended for in the first place. 

Q. In your use of the phrase ‘‘member stores’’ of AMC 
during your testimony this morning, Mr. Nunnink, did 
you mean anything other than the fact that they were 
stockholders of AMC? [179] A. I’m sorry, I don’t recall 
using the term ‘‘member.”’ 

Q. In several of his questions, Mr. Dias used that phrase 
to you and you answered his questions. Did you under- 
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stand membership within the framework of those questions 
to mean anything other than being shareholders? A. No, 
sir. 

Q. I think you did tell Mr. Dias that you recalled on 
occasion in some board meetings these particular stores 
being referred to as members. Did you understand those 
references in those meetings to imply or mean anything 
beyond the fact that those stores were shareholders in 
AMC? A. No. 


Redirect examination by Mr. Dias: 


Q. What is the rate of interest AWC pays to the banks? 
A. Prime rate; prime interest. 

Q. What might that be? A. Currently it’s 4%. 

Q. Do you recall what it was during 58 and 59% A. 
+58 and °59, I believe it was somewhere in the neighborhood 
of 4 or 414 to a high in ’59 of 5 percent. 

Q. Mr. Nunnink, isn’t it true that assets of AWC are 
[180] represented mainly by receivables? A. Not entirely, 
no. 

Q. But I mean the biggest part of it, isn’t that true? 
A. Yes, I believe that would be so. 

Q. For the record, would you explain what that means? 
A. I only mean one thing, that in relation to accounts 
receivable as compared to total assets, you might say, 
it is, of course, a very important item in our balance sheet. 

Q. Breaking that down a little bit further, it means 
there are products in transit or that have been delivered 
for which you are going to receive payments; isn’t that 
the case? A. As relates to receivables? 

Q. Yes. A. Yes. 
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[183] Martrx H. Korr resumed the stand, having been 
previously sworn, testified as follows: 


Further direct examination by Mr. Dias: 


[188] Q. What is list price? A. As we use it, with I 
believe one exception, possibly two, for the purposes of 
this particular AWC purchase order, the list price would 
correspond to the retail price column of the price list. 


Mr. Dias: I have no objection to these documents 
going in for that limited purpose, to show that they 
refer to [189] list price and that list price is in fact 
the retail price shown here. Counsel has other pur- 
poses for the document, and I don’t blame him. But 
I don’t want to be put into a position of putting in 
his defense, whatever it amounts to, if it is under- 
stood they are only in for that purpose, to show how 
the pricing is arrived at for AWC. 

Mr. Weil: Perhaps we can cover two things at 
one time, your Honor. May I have these documents 
marked for identification? Then the record will show 
what we are talking about. 

Mr. Dias: And these will be respondent’s ex- 
hibits. 

Mr. Weil: We are not ashamed of them. 

Hearing Examiner Hinkes: They will be marked 
Respondent’s Exhibits 1-A through M for identifi- 
cation. 

(The documents referred to were marked Re- 
spondent’s Exhibits 1-A through M for identifica- 
tion.) 

Hearing Examiner Hinkes: Mr. Dias has offered 
them for a limited purpose. 
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Mr. Weil: I am now about to establish the foun- 
dation for offering them generally, your Honor. 
Hearing Examiner Hinkes: All right. 


Voir dire by Mr. Weil: 


Q. In speaking yesterday about your order procedure 
to AWC from Kaplan, you referred to two types of docu- 
ments. They [190] were the purchase order and the ship- 
ping instructions. Do you recall that? A. Yes, sir. 

Q. I will now show you Respondent’s Exhibits 1-A 
through M and ask you whether they are true copies of 
the documents you referred to as purchase orders for the 
years 1958 and 1959. A. Yes. 

Q. Does Respondent’s Exhibit 1-M for identification 
constitute a copy of what appeared upon the back of each 
of the other lettered subdivisions of Respondent’s Exhibit 
1 for identification on the original forms thereof? A. I 
examined this and the back of the original orders, but I 
am no longer positive that they were all identical, although 
they were substantially the same. Most of them were 
identical, but I am not positive absolutely that all of them 
were, at this stage. 

Q. Do you have the original forms of Respondent’s 
Exhibit 1-A through M for identification in your posses- 
sion any moret A. We made a search for these just two 
days ago, and we cannot locate them. I still believe we 
have them somewhere and I am hoping to find them. 

Q. But at the moment you are not sure of that? A. 
That is correct. 

° e e 

[195] Ricrarp G. TrxweRHoLM was called as a witness 
on behalf of the Commission and, being first duly sworn, 
testified as follows: 
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Direct examination by Mr. Dias: 


Q. Will you state your business address and the name of 
the company or corporation you are with, Mr. Tinnerholm? 
[196] A. My business address is 1440 Broadway, New 
York City. I am with the Associated Merchandising Cor- 
poration. 

Q. May we refer to that as AMC? A. We can refer 
to that as AMC, yes. 

Q. What is your position with AMC? <A. I am secre- 
tary and treasurer of AMC. 

Q. Are you also connected with AWC? A. I am vice 
president and treasurer of the Wholesale Corporation. 

Q. By that, you mean AWC? A. AWC. 

Q. In connection with AMC, how long have you been 
with AMC? A. I have been with the AMC since 1947. 

Q. Have you been secretary-treasurer all that time? A. 
I have been secretary and treasurer all that time. 

Q. As vice president and treasurer of AWC, how long 
have you had that position? A. I have been treasurer of 
AWC since 1947 and vice president some years later. I 
believe it might have been 1956. 

Q. Will you describe AMC, please? What is AMC? 
What sort of a corporation is it? A. AMC is a service 
organization to 27 of its shareholder stores. It performs 
a great many service functions for its shareholder stores. 

[197] Q. Can you tell us some of the functions that it 
performs? Are they too numerous to mention? A. They 
are very numerous to mention, but I can profile them for 
you, and you will have a pretty good understanding of it. 

Q. If you will, please. A. Perhaps a good way to do 
this would be to explain that the organization structure 
of the AMC parallels the organization structure of a 
department store very closely. For example, we have 
merchandise representatives who are similar to store 
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buyers in a department store. These merchandise repre- 
sentatives are constantly scouting the market. They are 
looking for new and exciting merchandise, and they are 
communicating their findings to the stores. But our 
service functions go considerably beyond merchandising 
service functions. We have in the sales-supporting areas 
specialists who are constantly researching the operating 
problems that you find in a department store. An example 
of that might be receiving and marketing; it might be dis- 
play and fixturing; publicity; personnel problems; adapta- 
tion of latest methods im electronic equipment to paper 
work handling in a department store. The AMC organiza- 
tion has departments and specialists within these depart- 
ments constantly researching the best methods, best 
techniques, best procedures, and communicating these to 
the stores. 

Q. Do they also look for the best buying opportunities? 
[198] A. The AMC market representatives, as I said, are 
constantly scouting the market to find out the new and 
exciting methods. They are testing the desires of the 
store by communication with the store buyers, and they 
would, of course, point out resources that might seem to 
have exciting, wanted merchandise by the stores. 

Q. Would the merchandise that is wanted include not 
only your exciting merchandise, but your well-priced 
merchandise? A. Well, of course, in the service function 
of the AMC market representatives to its stores, that is 
a many-sided function. One of the desirable factors of 
merchandise would be good price. Naturally, our stores 
are looking for exciting, wanted merchandise at the most 
favorable price. 

Q. When you talk about ‘‘our stores,’’ you are referring 
to the 27 shareholder stores, are you not? A. I am talk- 
ing about the 27 shareholder stores. 

Q. Have you ever heard the term “member stores’’? 
A. TI have heard it used in discussion and conversation. 
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But I would like to point out that our reference to the 
stores is a shareholder store. That is the relationship 
of the stores to AMC. 

Q. When you heard this term ‘‘member stores,’’ was 
there any question in your mind as to whom reference was 
being made? A. After you have heard it enough, why, 
there is no question. 

Q. And the reference is to the shareholder stores? 
[199] A. Yes. 


Mr. Weil: Shareholders of AMC or AWC? 

The Witness: I am referring to AMC in all 
respects to your question. 

Mr. Dias: Yes. 


Q. Among the services and groups that look for these 
exciting products, do you have a group that specially shops 
for shower curtains? A. In the AMC? 

Q. Yes. A. That specially shops for shower curtains? 

Q. Well, if not solely in a given department. A. We 
would have a department in which shower curtains and 
related items would be the items that the market repre- 
sentative would concern herself or himself with. 

Q. What department is that? A. By number or name? 

Q. Name. A. I don’t know it by that identification. 

Q. What number? A. I don’t know it by number. 

Q. Might I suggest the housewares department? A. It 
very probably is the housewares department. 


[200] Q. Do you have a houseware buying group, or 
division? A. Let me see whether or not I can clarify it 
in this way. The AMC merchandise representatives do 
work in committee functions with store buyers and oc- 
casionally divisional managers from a store. They work 
as a consulting team to assess the market as to what the 
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market seems to be for their items or classifications of 
merchandise. I point out that [201] these are AMC 
steering committees. An AMC merchandise representa- 
tive and his merchandise manager, the person to whom he 
reports, together with a store buyer and a store divisional 
manager, who act in committee, function to survey and 
assess the market. 

Q. What is the makeup of a committee? A. Well, ina 
sense, I believe I have given you that, Mr. Dias. That 
would be one form of the makeup of a committee. 

Q. For various products or products within a division 
or department? A. Products within a department, or a 
group of departments. It might be a small division. 

Q. Are the committees made up, or are any of them 
made up, of officers or directors of AMC? A. The work- 
ing committees are not made up of the officers or directors 
of the AMC. 

Q. Is it not true that the AMC is an eleemosynary 
corporation, non-profit making? A. The AMC, the parent 
corporation, is a non-profit making corporation. 


Mr. Weil: If your Honor please, my confusion 
continues from this morning as to whether Mr. Dias 
means by his question that the AMC is organized as 
a non-profit or membership corporation, or whether 
it simply has been operating without making any 
profit, but is structurally organized in [202] such a 
way as to make profit. 

Hearing Examiner Hinkes: Would you clarify 
that? 


By Mr. Dias: 


Q. Do you understand the question? In what terms 
would you answer it? A. I would answer in these terms, 
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that the AMC, in performing its service functions for 
the stores, is not organized in structure to make a profit, 
the AMC parent organization. 

Q. What is its source of revenue to keep alive? A. The 
AMC operates on an expense budget, the moneys for which 
are received from the stores on a service-charge formula. 
The two basic factors in that formula are the number 


of— 
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[210] By Mr. Dias: 


Q. With your knowledge of what the off-the-record war 
was about, number of what? Think about it a minute 
before you disclose your trade secrets. A. I would say 
this. This may serve your purposes for information. The 
formula is based on sales, sales of the stores. 

Q. Of the stores? A. Of the stores. 

Q. Would this be stating it accurately, that the stores 
pay a percentage of their annual sales as dues, or retainer 
fees, or whatever you want to call it? A. They pay it as 
a service charge. 

Q. And it is a percentage of annual sales; is that cor- 
rect? A. That is the basic factor in the service charge 
formula. 

Q. Do the percentage figures vary? In other words, do 
gome stores pay a greater percentage, or is there a fixed 
[211] percentage and then the amounts contributed vary 
by annual sales? A. The amounts due vary by store, by 
annual sales. 

Q. But do the percentages that each store pays vary? 
A. Yes. 

Q. That varies, also? A. It follows it would vary. 

Q. Not necessarily. Let’s assume the percentage each 
store paid was ten percent of annual sales, the amount 
would vary with the sales? A. But the percentage factor 
would remain the same. 
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Q. Is that the situation here? Do they all pay ‘‘X’’ 
percent of annual sales, or is it a varying percentage of 
annual sales that they pay? 


[212] Q. Do you recall the question? A. I believe I 
do. This will perhaps clarify the method of service charge. 
Each store pays an amount based on the proportion of 
its sales to the total sales of the shareholder stores. I 
want to make clear, and I take it from your question it 
needs to be made clear, there is no fixed percent that the 
AMC charges its stores, its customer stores. 

Q. I think I am getting a little bit lost. Let me see 
if I follow you. Is this an annual assessment? A. This 
is an annual service charge. 

Q. Let me refer to it as an assessment or dues. You 
are calling it a service charge, whatever it may be. At 
the end of the year, when it comes time to bill the respec- 
tive stores for their assessments, you aggregate the annual 
sales of the 27 stores? Are there 27 stockholder stores? 
A. There are 27 shareholder stores. 

Q. Do you add up all the annual sales of the 27 stores 
and then estimate? What is the basis, then, for determin- 
ing what store No. 1 will pay, No. 2, No. 3, and so on? <A. 
It would be the proportion that an individual store’s sales 
bears to the aggregate sales. 

Q. I understand. A. Consequently, it is not a fixed 
percent that the AMC [213] uses in its service charge 
formula. 

e o ° 

Q. Each of these stockholder stores are what kind 
of stores, Mr. Tinnerholm? A. What do you mean by 
what kind? 

Q. They are department stores, are they not? A. They 
are department stores. 
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Q. Each of the 27 is a department store? A. Yes. 

Q. And I take it of varying sizes? A. Yes. 

Q. There are none located in the same cities? That is, 
two or more are not located in the same city? They are 
scattered? A. Abraham & Strauss and Bloomingdale’s 
are in the same city. 

Q. That would be an exception? <A. Yes. 

Q. Does AMC ever have cash surpluses? <A. Yes, 
occasionally it does have cash surpluses. 

Q. How are those surpluses disbursed? A. The sur- 
pluses aren’t disbursed. I think it would be pertinent here 
to discover how we have any cash surplus. 

Q. Very well. A. The shareholder stores have paid in 
for their shareholdings amounts of money. This goes back 
to their becoming a shareholder customer of the AMC. 
Those amounts of money [214] become working capital 
for the parent organization. There are times when the 
operating expenses of the AMC are such that, when 
measured off against the service charges as they are com- 
ing in monthly from the stores, that working capital is 
surplus to the immediate needs, and in that way we do 
occasionally have some surplus funds in the AMC. 

Q. What disposition is made of that surplus? A. In 
prudent financial management, you could make a number 
of dispositions. You could buy treasury bills. 

Q. I know what you can do with it, but what does AMC 
do with it? A. However, we have a wholly-owned sub- 
sidiary, our Wholesale Corporation. 

Q. This is AWC? A. This is our Wholesale Corpora- 
tion, AWC. We borrow from the banks, and prudent man- 
agement would attempt to keep that borrowing as low as 
possible, so we do lend when we have surplus funds occa- 
sionally. But this is a small part of AWC’s financial re- 
quirements. We do lend surplus to the AWC and we charge 
the AWC the same rate as we pay our commercial banks. 
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Q. The fact is that you make these loans each year, do 
you not? Certainly that was true during 58 and 59. A. 
Well, I don’t remember whether or not we made any. It 
wouldn’t be unusual if we did, because you get a peaking 
in [215] the operating requirements of your AMC as the 
money flows in, so it wouldn’t be unusual at all if you had 
some surplus. A good use of that surplus would be to loan 
it to your Wholesale Corporation. But I point out that 
we do charge. 

Q. The AWC is a wholly-owned subsidiary, is it not? 
A. It is a wholly-owned subsidiary of the AMC. 

Q. Are you prepared to make your return to the 
subpoena? A. Yes. 

Q. Specification I requested the production of the 
original contract or contracts entered into in or about 
1946 between AMC and Joseph A. Kaplan & Sons, Inc., 


and all amendments thereto. Do you have anything to 
return on that? A. We find that we have no contracts 
with Kaplan & Sons for that period. 

Q. And you did check your records? A. We did check 
the records. 

Q. Did you have any records prior to 1946 in that con- 
nection? A. I don’t know. 


[219] Q. The next request was for all books, records 
and other documents, or in the alternative, tabulations or 
summaries thereof, showing the names and addresses of 
all retail stores in the United States during 1958 and 1959 
for which AMC and/or AWC acted as purchasing agent. 
A. I should point out that on the bottom of our listing 
we state that AMC Wholesale Corporation does not act 
as a purchasing agent. 

Q. Very well. A. We have prepared, in the event this 
would be pertinent [220] information, a list of the cus- 
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tomer stores of the Wholesale Corporation, numbering 
some 100 stores, approximately, if you wish that. 

Q. I believe you stated before there were 27 member 
stores. I noticed this before. I only found 26. Is there 
any reason for that? A. We mention here shareholder 
stores. The Emporium-Capwell as a unit is a shareholder 
store in the AMC. There are two separate stores, the 
Emporiam-Capwell, but the Emporium-Capwell as a unit 
is a shareholder in AMC. 


Mr. Dias: I would like to have this document 
marked as Commission’s Exhibit 23. 


(The document referred to was marked Com- 
mission’s Exhibit No. 23 for identification.) 


Mr. Dias: I offer that in evidence. 

Mr. Weil: Same objection. It is not binding 
upon the respondent Kaplan. 

Hearing Examiner Hinkes: My ruling will be 
the same. 

(Whereupon, the document referred to, hereto- 
fore marked Commission’s Exhibit No. 23 for iden- 
tification, was received in evidence.) 


By Mr. Dias: 


Q. The next item calls for all books, records and other 
documents, or in the alternative, tabulations or summaries 
[221] thereof, showing for the years 1958 and 1959 the 
names and addresses of Class A voting stock in Asso- 
ciated Merchandising Corporation. Are you prepared to 
make that return? A. Yes, I am. 


Hearing Examiner Hinkes: Is that of AMC or 
AWC? 
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Mr. Dias: AMC. 

The Witness: AMC. 

Mr. Dias: In return to that subpoena, I would 
like to have marked for identification as Commis- 
sion’s Exhibit 24-A, B and C the information for 
1958. 


(The document referred to was marked Com- 
mission’s Exhibit 24-A through C for identification. 


Mr. Dias: And as Commission’s Exhibit for 
identification 25-A, B and C, the same information 
for 1959. 


(The document referred to was marked Com- 
mission’s Exhibit 25-A through C for identifica- 
tion.) 


By Mr. Dias: 


Q. I would like to hand you Commission’s Exhibits 
24-A to C and 25-A to C and ask you, Mr. Tinnerholm, to 
explain the column ‘‘Nominee for.’? A. The Class A 
voting stock held by L. S. Ayers is held in the name of 
Lyman S. Ayers as a nominee. Lyman S. Ayers would 
then vote the stock for L. S. Ayers. 

Q. In other words, the individuals appearing in the 
lefthand [222] column vote the stock which is held by 
those stores listed under ‘‘Nominee for’’; is that correct? 
A. That would be correct. 

Q. Do you know offhand how many shares of voting 
stock each holds? A. Each holds one share voting stock. 

Q. Each holds one share of voting stock? <A. That is 
correct. 

Q. These are all the voting shares of stock in the As- 
sociated Merchandising Corporation for ’58 and ’59? A. 
Yes. 
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Mr. Dias: I would like to offer these documents 
in evidence. 

Mr. Weil: Same objection as before, your 
Honor. 

Hearing Examiner Hinkes: The same ruling. 
The documents are received as Commission’s Ex- 
hibits 24-A through C and 25-A through C. 


(Whereupon, the documents referred to, hereto- 
fore marked Commission’s Exhibits 24-A through 
C, and 25-A through C for identification, were re- 
ceived in evidence.) 


By Mr. Dias: 


Q. And the final return, all books, records and other 
documents, or true copies thereof, showing the relation- 
ship between Associated Merchandising Corporation and 
AWC, including a resolution dated January 21, 1947, 
wherein Associated Merchandising [223] Corporation 
guaranteed the payment of all obligations of AWC. A. 
We have prepared an extract of minutes showing the reso- 
lution guarantee with respect to any other documents in 
the records showing a relationship or explanation as to 
what the Wholesale Corporation is, that the corporation 
is a wholly-owned subsidiary, a separate and distinct en- 
tity, and there are no other books and records which would 
show a relationship between the AMC and its wholly- 
owned subsidiary. 

Q. Would the articles of incorporation show that? A. 
We have articles of incorporation for the Wholesale Cor- 
poration showing that it is a distinct entity. 

Q. Does it show that it is a wholly-owned subsidiary 
of AMC? A. The Wholesale Corporation? 
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[225] Hearing Examiner Hinkes: The first ques- 
tion would appear to be, if you know, whether AWC 
at the time of its formation was formed as a wholly- 
owned subsidiary of AMC. 


[226] A. The AWC Wholesale Corporation was formed as 
a wholly-owned subsidiary of the AMC, and it has con- 
tinued as a wholly-owned subsidiary of the AMC. 

Q. Your return to the last request of the subpoena, 
which has been read into the record, consists of this extract 
of minutes of the meeting of the executive committee dated 
December 11, 1946, dealing with the guarantee of payment 
of any and all obligations of AWC. A. Yes. 


Mr. Dias: I would like to have that document 
marked as Commission’s Exhibit 26 for identification. 

(The document referred to was marked Commis- 
sion’s Exhibit No. 26 for identification.) 


By Mr. Dias: 


Q. Has this resolution ever been rescinded? A. It has 
not. 

Q. And it has remained continuously in effect through 
58, ’59, and to date? A. It has. 


[227] Q. Mr. Tinnerholm, as the secretary-treasurer of 
AMC, will you tell us what your duties consist off A. As 
corporate secretary, I am responsible for the keeping of 
the formal records of the AMC. 

Q. Are you, too, as is Mr. Nunnink, the ex officio clerk 
to the board of directors? Is that correct? A. To the board 
of directors of the AMC? 

Q. Yes. A. Yes. 
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Q. You sit in on the meetings, you record the minutes, 
and also the votes on various resolutions that come up be- 
fore the board; is that correct? A. I do. 

Q. As controller or vice president and treasurer of AWC, 
it is our information that on occasion you sit in on similar 
meetings, that is, board of director meetings, conducted by 
AWC. Is that correct? [228] A. That is correct. 

Q. Is it true or is it not that either you or Mr. Nun- 
nink sit in on such meetings? A. You are referring now 
to the Wholesale Corporation? 

Q. To the Wholesale Corporation. A. Yes, that is true. 

Q. And yon, too, record minutes and votes on various 
resolutions of the board, is that correct? A. That is true. 

Q. I believe you were asked this, but just to be certain, 
you did tell me, did you not, that Class A voting stock 
represented one share of voting stock per store. Is that 
correct? A. That is correct. 

Q. You furnished us with a list of the directors of AMC. 
Will you tell us how directors are chosen? A. Directors 
are chosen by the stockholders of the AMC. 

Q. Which class of stockholder? A. That would be the 
Class A stockholder of AMC. 

Q. In other words, the directors are chosen by the 
Class A or voting-stock stockholders, is that correct? A. 
That is correct. 

Q. You have two different types of stock, have you not? 
A. Actually, we have only common stock; but in the cate- 
gory of common stock we have voting stock, which is known 
as Class A, [229] or voting, stock. 

Q. Then you have non-voting stock? A. Then we have 
non-voting stock, yes. 

Q. Is it true that the non-voting stock is also held in 
various quantities by the same stores that hold the voting 
stock? A. That is true. 


° * ° 


Tr. 230-231 
43a 


Richard G. Tinnerholm—for Commission—Direct 


[230] By Mr. Dias: 


Q. Is it a fact that the duties of the directors are 
encompassed in a document of some sort? A. Yes, it is. 
Q. Do you have such a document? A. We have. 


Mr. Weil: I might also point out, your Honor, 
that they are undoubtedly covered by provisions of 
the statutes of the state of incorporation. 

Mr. Dias: Is that testimony or more objection? 

Mr. Weil: It’s more objection. 


Q. How are the officers chosen, Mr. Tinnerholm? From 
what group of people? A. The officers of the AMC? 

Q. Yes. A. The officers of the AMC are chosen by the 
directors of the AMC. 

Q. From what class of people do they draw their offi- 
cers? A. The management of AMC is drawn from people 
such as myself. The chairmanship and vice chairmanship, 
which are in a sense honorary, are drawn from the stores. 

Q. And the officers such as president and vice president, 
and so on, where are they chosen from? [231] A. They 
would be chosen from the field, you might say, by the 
directors of the AMC. 

Q. Isn’t it true that in each instance they are store 
members who hold voting stock? A. Oh, no. 

Q. They are not? A. Let’s make sure I understand 
your question. Isn’t it true that the officers of the AMC 
are store members who hold voting stock? 

Q. Come from store members who hold voting stock. 
A. The position of chairman of the board and vice chair- 
man of the board could come from the stores who hold 
voting stock. But the management of the AMC, as evi- 
denced by the president, the vice president, the secretary 
and the treasurer, are not store people in any sense. 
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Q. That is explained in the tabulation or summary that 
you returned as Commission’s Exhibit 22-A through D? 
A. Yes. The management officers are set forth here. They 
have not been chosen from the stores. They have no con- 
nection, no affiliation with the stores. 

Q. The officers of AMC, are they concerned with merely 
the operation of AMC, the day-to-day operation of AMC? 
A. They are. That would be part of their duties, to be 
concerned with the day-to-day operations of AMC, yes. 


[232] Q. Does the board of directors determine re- 
sources? A. The AMC board of directors? 

Q. Yes. A. No. It has no concern with the determina- 
tion of resources. 

Q. Didn’t you tell me earlier they perform some research 
functions, as to what is a good buy, or something exciting 
in the product line? A. Well, I think my statement has to 
be placed against the background of what AMC is. It is a 
service function to the stores, and in performing a part of 
that service function [233] its merchandise representatives 
and its merchandising executives are constantly trying to 
keep updated with the market as to the new and exciting 
items and classifications of merchandise which would or 
could be of interest to the stores. 


Mr. Weil: Are those the directors, Mr. Tinner- 
holm? 
The Witness: Not the directors. 


Q. Do the directors determine what field shall be ex- 
plored for that type thing? A. As to the field of resources? 

Q. Yes. A. No. 

Q. Do you have an executive committee at AMC? A. 
Yes, we do have an executive committee. 
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Q. Who makes up the executive committee? A. The 
executive committee is chosen by the AMC board of direc- 
tors. 

Q. Are the members of that committee also voting stock- 
holders in AMC? A. They could be, yes. 

Q. Isn’t it true that they always are? A. Again, I 
think we would have to consult a record on that. I believe 
they are. 

Q. Does the executive committee have anything to do 
with the choice of products or resources? [234] The pro- 
ducts or resources that the AMC would investigate in a 
service? 

Q. Yes, for the purpose of advising their stores. A. 
The exceutive committee of the AMC might be concerned 
with a problem such as this. Perhaps many of our stores 
are losing their competitive position in certain lines of 
merchandise and they might suggest to AMC management 
that AMC management direct its research and its efforts 
into an examination of that field or that classification or 
that group of items. 

Q. Are the members of the executive committee solely 
connected with AMC? A. Connected in what way? 

Q. As members of the board. The executive committee 
is chosen from members of the board, are they not? A. 
They are chosen from the AMC board of directors. The 
AMC board of directors, of course, are store shareholders. 

Q. Yes. So that they have at least that connection with 
some source other than AMC, their connection is with the 
respective stores? A. Yes. They have a position in their 
respective store. 

Q. Are any of them connected with resources? <A. I 
don’t know. I doubt it. 

Q. Is the executive committee also sometimes referred 
to as the steering committee? A. No. 
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[235] Q. What is the standing committee? Do you 
recognize that term? A. What is the meaning of the words 
“standing committee’’? 

Q. Yes. Do you have such a thing at AMC? A. I think 
I can give you an example which will serve your purpose. 

Q. All right. A. We have a standing committee known 
as the store principals program committee. As a matter 
of fact, it has been very active over the past few months 
preparing for a meeting that we are going to have next 
month. That would be a standing committee. 

Q. Are members of such a committee drawn from the 
board of directors? A. They are drawn from the board of 
directors, but they are supplemented by executives from 
the AMC officership. 

a s e 

[237] Q. Do you have meetings of merchandise man- 
agers, committees, and such things? A. Yes. 

Q. Do you have meetings of houseware division man- 
agers? A. Yes. As a matter of fact, as I previously 
stated, the structure of the AMC closely parallels the 
structure of a typical department store. In order to keep 
channels of communication glowing from the service organ- 
ization to the store and from the store to the service organ- 
ization, a fine method or vehicle for this is a committee, and 
a committee which would only be concerned with its own 
group of merchandise. [238] So the housewares buyers 
would from time to time get together and discuss with one 
another and discuss with AMC merchandise representatives 
and merchandise executives the problems that there seem 
to be in their field, the merchandise problems that there 
seem to be in their field. This is a constant service, of which 
AMC is a part of. 

Q. Of these merchandise division representatives, is 
there one from each of the member stores on such com- 
mittees? A. Oh, no, and clearly no, for the reason you get 
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into an unmanageable committee. The intent is to keep this 
a small consultative committee. 

Q. When some of these committees arrive at some of 
the decisions or source of information that they feel should 
be passed on, is that then passed to the member stores as 
part of the research that you do in promoting the welfare 
of the stores? A. Yes. If that committee has some finding 
that it believes should be communicated to the stores, it will 
do so. The AMC merchandise manager will communicate to 
the stores. 

Q. You mentioned the AMC merchandising manager. 
Do you have a manager at AMC that corresponds with 
each of these various store divisions? Is that the situation? 
A. By and large, yes. 

Q. Who is the AMC merchandising manager for house- 
wares, for example? [239] A. By name? 

Q. Yes, in 1958 and 1959. A. This would be a divisional 
manager? You are referring to a division? 

Q. And connected with AMC. A. His name would be 
Robert Hodges. 

Q. Is his office also at 1440 Broadway? A. Yes. 

Q. Can one of your stockholder stores, AMC stockholder 
stores, withdraw from AMC? A. One of the stockholder 
stores withdraw from AMC? 

Q. Can it withdraw? <A. Yes. 


[240] Q. Is that the case? The transfer of stock or the 
withdrawal of a member, is that the subject of a written 
document? <A. It is. 


Q. What document would that be contained in, Mr. 
Tinnerholm? A. It would be contained in our bylaws and 
rules and regulations. 
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Q. Do the stockholder stores of AMC have employees 
[241] permanently assigned to the AMC headquarters here 
in New York? A. Only in this sense. The stockholder 
stores have offices at 1440 Broadway, and they rent the 
space for these offices from the AMC, and they pay to the 
AMC the rental, the going rental price, for that space. 

Q. Do they only use that space when they are in the 
market shopping, or do they maintain it throughout the 
year and have personnel there throughout the year? A. 
The majority of the stores have at least a receptionist in 
those offices, and it varies. Some of the stores have one or 
two more personnel. 

Q. Mr. Robert Hodges is division manager at AMC, 
housewares division manager? A. He would be home 
furnishings. 

Q. Home furnishings division manager, is that right? 
A. Yes. 

Q. Do you know whether or not he is also employed by 
AWC? A. He is not employed by AWC. 

Q. Is he connected with AWC in any capacity? A. 
Well, let me make this clear. The AWC contracts for the 
services of the merchandise representatives of the AMC 
and the merchandise executives and other executives of the 
AMC for the merchandise procurement service that these 
people render to the AWC. 


[242] Q. Let me get that clear. This is just the service 
consisting of advice and information? A. If I understand 
your question correctly, I think it is necessary to under- 
stand that the AWC is a separate corporate entity, with 
its own personnel and payroll. We have over 200 em- 
ployees on the AWC, the Wholesale Corporation payroll. 
In addition to the services performed by these 200 em- 
ployees, there would be accounting and control; we have a 
general sales manager, and a significant field staff. 
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Q. Does this accounting control operate on behalf of 
AMC and AWC? A. Not with respect to the over 200 
employees that I told you about. When we get up to the 
supervision and what we call pyramid control, we do have 
individuals who are responsible for a line function in the 
AMC and in the AWC. 

Q. Are they two separate and distinct gentlemen or 
people? A. They could be in certain instances the same 
person, but performing two separate and distinct tasks 
and supervising two separate and distinct bodies of people. 

Q. In that whatever they do they do for AMC on one 
hand they do also for AWC on the other hand; is that 
correct? A. No, that wouldn’t be true. With respect to 
the 200 people and more on the Wholesale Corporation 
payroll, they perform services only for the Wholesale 
Corporation. For example, in our 10th Avenue warehouse 
there are some 30 [243] warehousemen who are perform- 
ing services for the Wholesale Corporation. They are part 
of that 200. There is an entire floor of accounting people 
who are performing services only for the Wholesale Cor- 
poration. 

Q. How about these people who overlap? For example, 
Hodges. Didn’t you tell me he overlaps? A. Overlaps 
in a sense that his people and himself perform on a con- 
tractual basis merchandise procurement for the Whole- 
sale Corporation, for which the AMC charges the Wholesale 
Corporation. 

Q. AWC contracts with AMC for the services of Mr. 
Hodges. Who pays Mr. Hodges? AMC, or both? <A. 
With respect to Mr. Hodges, he is on the AMC payroll; 
but you must realize that the moneys which come to pay 
his salary come from AMC funds, and also from the funds 
which are paid by the Wholesale Corporation to the AMC 
for services performed by Mr. Hodges and his people. 
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Q. How many such people do you have of that sort 
that perform that dual function, so to speak? A. Dual 
function? 

Q. Well, work for AMC, hired by AMC, and whose 
services are contracted for by AWC. Is he the only one? 
A. No. 

Q. There are a number of others? A. Because the 
Wholesale Corporation, in its procurement of [244] mer- 
chandise, will make use of the merchandise representatives 
that we have in the AMC. Over a long period of years they 
build up knowledge of that merchandise, and it is prudent, 
in my opinion, and apparently in the opinion of our manage- 
ment, to make use of those individuals for the procurement 
function of the AWC. 

Q. Does AMC do any buying? A. They might do 
occasional buying as an agent, and that would be at the 
direct request of a store. 

Q. Of one of these 27 stockholder stores? A. Yes. 
But that is not its prime function. 

Q. Most, if not all, of the buying—well, we won’t get 
into that. 


Mr. Dias: I have nothing further. 


Cross-examination by Mr. Weil: 


Q. Mr. Tinnerholm, just to make sure that I have this 
picture clear on the last subject that Mr. Dias was dis- 
cussing with you, there are certain people, and we can use 
Mr. Hodges, I take it, as an example, who are employed 
by AMC and whose function for AMC is to get to learn the 
market in the particular product or product lines that they 
are interested in, so that in behalf of AMC they can render 
consultation advice to the stores who are shareholders in 
AMC. Is that correct? A. That’s correct. 
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[245] Q. During the course of their contacts with the 
market, the expertness that they develop in preparing 
themselves to render such consultation and advice, they 
develop knowledge which also makes them useful and 
valuable people for the procurement function. Is that 
correct? A. That is correct. 

Q. In other words, for buying? A. For buying. 

Q. However, they do not do any buying for AMC? 
A. They do no buying for AMC. 

Q. No buying for AMC, but their services are in effect 
hired out by AMC for a fee to AWC. Is that correct? 
A. That is correct. 

Q. And then they do make use of this expert knowledge 
they have developed in the market in order to do buying 
for AWC? A. For AWC, that is correct. 

Q. And for that service AWC pays AMC? A. That is 
correct. 

Q. And for that service AWC pays AMC? A. That 
is correct. 

Q. But that buying is done for AWC only; it is not 
done for AMC, is that correct? A. It is done for AWC 
only. 

Q. And it is not done for any retail store, is it? A. It 
is not. 

[246] Q. And the merchandise that is so bought becomes 
the merchandise of AWC? A. That is correct. 

Q. And it is then resold by AWC? A. It is resold by 
AWC. 

Q. To whom? A. To its customer stores. 

Q. Is it resold by AWC to AMC? A. No. It is resold 
to the customer stores. 

Q. Is any part of the purchase price which AWC re- 
ceives for that merchandise paid over by it to AMC? 
A. It is not. 
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Q. Does AMC in any way dictate control or otherwise 
direct the price which AWC shall charge to its customer 
stores for such merchandise? A. It does not. 

Q. Does AMC im any way dictate control or otherwise 
direct the price at which AWC buys that merchandise from 
its resources? A. It does not. 

Q. Even though it be through these same people, such 
as Mr. Hodges? A. That is correct. 

Q. On the question of the stores’ contributions to AMC, 
which you said is determined by a formula, one element of 
which is the stores’ annual sales, let me ask you this to 
[247] clarify that situation. Suppose that a particular store 
which is a shareholder in AMC had during the year 1958 
sales of $10,000 in shower curtains. Would it make any 
difference to the amount which it would have been required 
to pay to AMC, whether it bought those shower curtains 
from AWC or whether it bought them from some other 
resource? A. It would have no bearing. 

Q. No bearing whatsoever? A. No bearing whatsoever. 

Q. The only determining factor is the amount of shower 
curtains which it sold? A. That is correct. 

Q. Would it have any bearing whether those shower 
curtains were even Kaplan’s shower curtains? A. It would 
have no bearing. 

Q. If they came from a competitor of Kaplan, the 
store’s contribution to AMC would have to be exactly the 
same, wouldn’t it? A. There would be no change. 


Hearing Examiner Hinkes: May I interrupt at 
that point? Is that contribution on a department-by- 
department basis, or over-all sales? 

The Witness: It’s over all. 

Hearing Examiner Hinkes: So that if that mem- 
ber store sold no shower curtains whatever but had, 
let’s say, [248] ten percent of the over-all sales of 
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the group, it would still have to pay ten percent, 
or whatever the ratio happens to be of that formula? 
The Witness: It would. 


By Mr. Weil: 


Q. But in so far as the store’s contribution to AMC is 
concerned, your shareholder stores get no benefit whatso- 
ever by buying Jakson shower curtains, do they? 


Mr. Dias: Objection, your Honor. That is a 
conclusion of fact of which there is quite a bit of 
difference of opinion. I don’t think this witness can 
testify to that, not knowing all the ramifications of 
this case. 

Hearing Examiner Hinkes: If the witness knows, 
he may answer. If he doesn’t know, he will say so. 

The Witness: My answer to that would be no. 

Hearing Examiner Hinkes: None that you know 
of? 

The Witness: None that I know of. 


By Mr. Weil: 


Q. You know how the store’s contribution to AMC is 
determined, do you not? A. I do. 

Q. Is any factor which goes into that determination 
dependent upon whether the shower curtains which it sells 
are Jakson shower curtains or not? A. The answer is no. 

[249] Q. Does any factor which goes into the determi- 
nation of that contribution depend in any way upon whether 
the store buys its shower curtains from AWC or from some 
other resource? <A. It does not. 

Q. Isn’t it true that the store’s contribution doesn’t even 
depend upon what shower curtains it has bought, but only 
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what shower curtains it successfully resells? A. It has no 
relationship to the shower curtains bought. 

Q. In other words, the store’s contribution to AMC has 
no relationship to purchases, but only to sales? A. That 
is correct. 

Q. You have said that on occasion AMC has bought as 
a buying agent upon request of a store. Would you tell me, 
please, what you mean by a buying agent, in the context of 
that answer? A. One of our stores may wish to buy some 
coats, just to use as an example, and could have a great deal 
of confidence in our coat merchandise representative. It 
would direct the AMC coat representative to make a pur- 
chase up to ‘‘X”’ dollars of money. It would be a direct 
request from a store to an AMC merchandise representative 
to make a purchase as specified by the store. 

Q. In those circumstances does the AMC merchandising 
manager purchase that merchandise in the name of the 
store? A. It is purchased in the name of the store. 

[250] Q. And the merchandising manager, and hence 
AMC, acts as the agent of the store in making that pur- 
chase? A. They act as the agent of the store in making 
that purchase. 

Q. AMC doesn’t buy and resell that merchandise? A. 
AMC does not buy and resell. 

Q. In what manner is AMC compensated for its services 
when it acts as a buying agent? A. There is no direct 
compensation. That is simply part of the service function 
of the AMC to its stores. 

Q. No commission? A. No commission. 

Q. No mark-on? A. No mark-on. 

Q. When AWC purchases and resells merchandise, in 
what way does it receive financial remuneration for that 
function? A. The AWC purchases and takes a markup on 
its purchases in its resale to its customers. 
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Q. So that its return is marked by the difference between 
the price at which it buys and the price at which it resells; 
is that correct? A. That is correct. 

Q. And you hope that that is a profit? A. And I hope 
that that is a profit. 

Q. But before it is a profit, expenses have to come 
out, do [251] they not? A. Yes. 

Q. What expenses come out? A. They are significant. 
We have a payroll of some 200 people, as I have previously 
stated. We have a warehouse that occupies a good piece 
of space. The AWC pays for its traveling expense. It 
pays for postage, telegraph, telephone, legal and audit 
fees. It of course pays for the contractual services, the 
services that the AMC merchandise representatives per- 
form for the AWC in the procurement function. It has 
a whole list of expenses that you would expect to find in 
a wholesaling business. 

Q. In the case of the Jakson line of merchandise— 


Mr. Weil: Your Honor, I don’t know if we ever 
made it clear. Oh, yes. I think Mr. Kopp said 
Jakson is the trade-mark for the Jakson trade line. 


Q. In the case of the sales of the Jakson merchandise, 
who determines the price at which AWC sells that mer- 
chandise? A. That would be AWC management. 

Q. Is that determined by anyone outside of or other 
than AWC management? Is that determination partici- 
pated in in any way by Kaplan? A. It is not. 

Q. Is it determined or participated in in any way by a 
store customer to whom AWC resells that merchandise? 
[252] A. It is not. 

Q. If and when AWC achieves a profit on its purchase 
and resale of Jakson merchandise to its store customers, 
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does it pass back to those store customers any part of that 
profit? A. It does not. 

Q. Does it pass to AMC any part of that profit? A. It 
has not. 

Q. If in the purchase and resale of Jakson merchandise 
AWC realizes a loss, is AMC called upon to subsidize any 
part of that loss? A. AWC stands its own losses. 

Q. It does not receive any subsidization for those losses 
from AMC? A. It receives no subsidization from AMC. 

Q. It receives no subsidization for those losses from 
any of its store customers? A. It does not. 

Q. In your answers to some of Mr. Dias’ questions, you 
discussed certain committees of AMC. I am looking in my 
notes for the exact name, but I can’t find it. It was not 
the board of directors or the executive committee. I think 
at one part Mr. Dias used the term steering committee, but 
I don’t believe you did. I would ask you, with regard to 
those committees, whether they do any buying. A. They 
do no buying. 

[253] Q. Do they control any buying? A. They control 
no buying. 

Q. During the course of your direct examination, Mr. 
Tinnerholm, there was quite a bit of testimony given as to 
the internal corporate structure of AMC. I think you 
testified at one point that it was not structured to make a 
profit. I will now ask you whether that fact to your 
knowledge was ever made known to Kaplan. <A. I want 
to make sure I understand your question. This fact that 
the AMC was never structured to make a profit was made 
known to Kaplan? 

Q. Yes. A. I don’t believe it was, 

Q. That was a matter of your internal concern? A. 
That’s right. 

Q. You didn’t go around telling other people that? 
A. There would be no reason to. 
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Q. Was Kaplan ever, to your knowledge, apprised of 
the fact that there was this formula for determining what 
the contributions would be of the shareholder stores to 
AMC? A. To my knowledge, no. 

Q. To your knowledge, was it ever made known to 
Kaplan that the directors of AMC are chosen by the Class 
A stockholders? <A. No. 

Q. Or to your knowledge was it ever made known to 
Kaplan [254] that there are two classes of common stock 
in AMC, one voting and one non-voting stock? A. No. 

Q. To your knowledge, was it ever made known to 
Kaplan that the officers of AMC are chosen by the direc- 
tors of AMC? A. No. 

Q. To your knowledge, was it ever made known to 
Kaplan that some individuals performed services of one 
sort for AMC and of another sort for AWC, such as Mr. 


Hodges? A. No. 

Q. To your knowledge, were the financial arrangements 
under which such service of the AMC people were also 
made available to AWC ever made known to Kaplan? <A. 
No. 

Q. Are any of the management of AWC affiliated with 
the store shareholders of AMC? A. They are not. 


Mr. Weil: If your Honor please, I have covered 
as briefly as I could the portion of cross-examination 
of Mr. Tinnerholm I feel prepared to conduct at this 
time. As your Honor knows, the conduct of this case 
has been set on the basis that the respondent could 
have time to prepare for further cross-examination 
for matters which came up for the first time during 
direct. Mr. Tinnerholm has gone into a great num- 
ber of things of internal knowledge to AMC and AWC 
[255] but certainly not to us. I would, therefore, at 
this time ask the privilege of discontinuing cross- 


Tr. 256 
58a 


Richard G. Tinnerholm—for Commission—Cross 


examination of Mr. Tinnerholm without excusing 
him until such time as I have a chance to study the 
transcript of his testimony. It may be that there 
will be nothing more that we have to go into. But 
if there is, I would like the opportunity of having 
the time to prepare for it, since this is the first oc- 
casion that we have had to get many of the details 
of his direct examination. 

Mr. Dias: May I be heard, your Honor? 

Hearing Examiner Hinkes: Yes. 

Mr. Dias: This, too, is the first occasion I have 
had to talk to Mr. Tinnerholm and get any informa- 
tion from him. Further than that, it is normal 
practice to conclude your cross-examination on the 
termination of the direct. I see no reason to make 
an exception in this case. I certainly oppose any 
postponement of cross-examination of this witness 
or any other. 

Mr. Weil: This, your Honor, is a completely 
different tune than that which was whistled by 
counsel supporting the complaint in Commission 
proceedings when respondents asked for bills of par- 
ticulars and specifications of claims. If this is the 
first time Mr. Dias has spoken with Mr. Tinnerholm, 
that is not my fault. The FTC has a thoroughly ade- 
quate investigatory staff, from which—as Mr. Mill- 
stein [256] said a little earlier today has been very 
active in the matter. If it had not been, certainly 
Mr. Dias could have spoken to Mr. Tinnerholm at 
any time that he desired. He could even under the 
provisions of the Federal Trade Commission Act 
have compelled him to appear and testify and pro- 
duce whatever documents he wanted in advance of 
the hearing. The trouble is, I could not do the same 
thing, and I certainly could not do the same thing 
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with regard to the subject matter of Mr. Dias’ di- 
rect examination. I had to wait to hear it before 
I could know what it is. Presumably Mr. Dias knew 
what that was going to be in advance. 

Mr. Dias: Your Honor, I can’t think of any two 
parties that would be closer together. Certainly, 
there has been no lack of communication between 
Mr. Weil and AMC or AWC. They knew very well 
that we were going to call those people. He, too, 
could have discussed matters with AWC and AMC. 

Furthermore, we just can’t proceed in piecemeal 
fashion of this sort. He feels he has covered every- 
thing. Now he wants to look at the testimony and 
see if there is any more. We can’t go on like that. 
Cross-examination is the time. If he has overlooked 
anything, there is nothing to keep him from calling 
these people back as his own witness. It certainly 
is not adverse to his interest. 

Hearing Examiner Hinkes: I think that the 
orderly [257] disposition of this case requires us 
to move ahead, to finish with the witness as soon as 
we can, and for that reason I will deny your request 
to defer further cross-examination of this witness. 

However, I would have you bear in mind that not 
only may you call this witness back, if you do have 
some questions, but if and when you do so, in case 
you are troubled by the prospect of having him 
testify as your own witness, I think that the relation- 
ship of the witness to your client, Mr. Weil, and his 
general demeanor and bearing will have some con- 
nection with my ruling as to how you may treat this 
witness, and it may very well be that some latitude 
will be quite appropriate. 
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Mr. Weil: I have some more questions, your 
Honor. 
. s . 
[261] Q. Mr. Tinnerholm, directing your attention to 
Commission’s Exhibit 26, will you tell us, please, what the 
purpose was of those two resolutions? 


[264] Q. Will you state to what use or how the guaran- 
tee has been put, to your knowledge? A. AWC uses this 
guarantee to facilitate the bank loans that it makes from 
its principal banks. * * ° 


Q. In testifying, Mr. Timnerholm, to the type of oc- 
casion [265] on which AMC acted as a buying agent, the 
example that you gave, which I take it was meant to typify 
the situation, was one in which the store first requested 
AMC to make the purchase and then AMC went out and 
made the purchase. Is that correct? A. That is correct. 

Q. When AWC purchases merchandise, and more spe- 
cifically when it purchases Jakson merchandise, does it wait 
for instructions or orders from any stores first before mak- 
ing such purchases? A. It does not. 

Q. What does it do? A. An experienced merchandise 
representative would certainly sound out the market. By 
sounding out the market, I mean get some feel of the poten- 
tial of the resale of the Jakson curtains. A good merchan- 
dise representative would certainly have to do that, just 
as you test the water with your toe before you jump in, 
because before AWC management decides to make a com- 
mitment, it certainly wants to have some sense of what the 
strength of the market is. 

Q. But does AWC purchase that merchandise without 
having an advance commitment from the stores to repur- 
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chase it from AWC? A. The AWC has no advance com- 
mitment from the store. 

Q. It takes its own chances on whether it will succeed 
in reselling that merchandise or not? [266] A. It very 
definitely does. 

Q. Does the AWC keep a separate set of books and 
records from AMC? A. It keeps an entirely separate set 
of books and records from the AMC. 

Q. What about the AWC funds? Are they intermin- 
gled with the AMC funds, or are they kept separate? A. 
There is no commingling of the AMC funds and the AWC 
funds. 


Mr. Weil: I have no other questions, your Honor. 
Hearing Examiner Hinkes: Any redirect? 
Mr. Dias: Yes. 


Redirect examination by Mr. Dias: 


Q. These potentials for resale upon which these pur- 
chase orders are based, do I state it correctly? In con- 
nection with these purchase orders placed by Kaplan with 
AWC, I think you stated that the buyer, that is, AWC’s 
representative, estimates the strength of the market and 
estimates the needs; is that correct? A. That is essentially 
correct, yes. 

Q. Is that estimate based upon the prior year’s busi- 
ness done with the stores to whom he hopes to sell? A. It 
is not based on that factor. Certainly that factor would 
have to come into consideration. 


[270] Q. These are the services that AMC renders? 
A. Yes. 

Q. When these large orders are placed with Kaplan— 
and this is by AWC now, am I correct?. A. AWC places 
the orders. 
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Q. You answered that in your category as vice president- 
treasurer of AWC. A. That is correct. 

Q. When you place these large orders with Kaplan, 
are they firm sales agreements, or are they prospective 
purchase orders, futures, in other words? A. When we 
place an order as such, one of our AWC orders, with 
Joseph A. Kaplan, I assume J oseph A. Kaplan expects us 
to stay with that agreement and commitment. 

Q. Do you pay for that merchandise when you place 
the order? A. We pay for that merchandise as it is 
shipped to our customers. 

Q. Do you know the method of billing AWC by Kaplan? 
A. Kaplan bills the AWC. 

Q. Do you know where the shipments got A. The 
shipments would go from Kaplan to our customers’ stores, 
the AWC customer stores. 

Q. So that when sales are made to AWC, the invoice 
shows a [271] sale to AWC with shipment to the AMC 
store, if that is the custom of AWC, is that correct? A. 
Yes. 

s & a 

[272] Q. I thought it was clear, but if you don’t think 

so, go ahead with your explanation. 


Hearing Examiner Hinkes: He used the word 
AMC. I think he probably meant a customer store of 
AWC. 

The Witness: It’s a customer store of AWC. 


Q. You are satisfied with your answer now? A. Yes. 
Q. Do you know whether or not AWC warehouses 
Kaplan curtains? A. I wouldn’t know that. AWC does 
a great deal of warehousing. We warehouse a multi- 
million dollars worth of merchandise. I wouldn’t know 
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whether or not Kaplan happened to be one that is ware- 
housed. 

Q. You discussed the resale of products by AWC and 
the use of a markup to arrive at a profit. Can you tell 
us what your gross profit is, that is, what gross profit you 
seek [273] to attain in order to sustain the business? A. 
I would treat that, Mr. Dias, as a confidential piece of 
information for ourselves. We would be glad to give it 
to you. I have heard the term ‘‘in camera.’’ 


[274] Leo A. Nunnrxx recalled as a witness on behalf 
of the Commission, having been previously sworn, testified 
as follows: 


Direct examination by Mr. Dias: 


Q. Mr. Nunnink, I think the first question was does 
AWC patronize any shower-curtain resource other than 
Kaplan? A. In the two years, no. 

Q. During ’58 and ’59 they did not? A. No. 

Q. The second question is the name of the linen division 
buyer. A. Our linen market representative is Louise 
Barron. 

Q. And the name of the resources selling shower cur- 
tains to that department during ’58 and ’59? A. Jakson 
Line. 

Q. And housewares? A. The same. 

Q. During ’58 and ’59 did AWC warehouse Kaplan 
products? A. Not in those two years. 

Q. Is your information on warehousing limited to the 
two yearsf A. Those are the two years you inquired 
about? 

Q. Yes. Have they ever warehoused the Kaplan 
product? A. Some years ago, yes. 
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[275] Q. Do you know how many years ago? A. The 
information given me is during the years 52 and partly ’53. 

Q. They warehoused at that time, is that correct? A. 
Some stock. 

o a es 

[279] Ricnamp G. TrxnerHotm resumed the stand, 
having been priviously sworn, and testified further as 
follows: 


Redirect examination by Mr. Dias (resumed): 


[281] Q. In the resale of products in home furnish- 
ings division, for example, do those figures shown under 
1958 represent the normal mark-on by AWC? 


Mr. Weil: I would object at least until we have 
some understanding of what is normal and how 
normalcy is arrived at, defined or determined. 

Hearing Examiner Hinkes: Yes. I think you 
will have to explain the use of ‘‘normal.’’ 


Q. As I understand it—and if I am wrong, you can 
correct me—in the resale of merchandise, it is customary 
to mark on a sufficient percentage to cover overhead, cost, 
and return on net profit. Is that correct? A. Yes, that is 
basically correct. 

Q. In arriving at the net profit, in order to arrive at 
the net profit that you seek to attain, or as much as you 
seek to attain, does this figure shown under 1958 for home 
furnishings division represent the gross mark-on by AWC? 
A. Mr. Dias, there isn’t a yes or no answer to your question, 
but I think I can give clarification on that. 

Q. All right. [282] A. By explaining that the Wholesale 
Corporation handles thousands of items, and these items 
in turn, some groupings of them, are found in a department, 
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and the grouping in the departments would be found in 
a division. I could point out that the gross profit on just 
a few items that I happen to have personal knowledge about 
would be much in excess of that, and there would be others 
that might be less than that. You are looking at an aggre- 
gate figure, and it is just what it says. It is a gross profit 
on all AWC sales for 1958 and 1959 expressed in terms of 
a percent. 
e e ° 

[292] Q. In order that we may subpoena the proper 
documents, the first thing will be the annual statements. 
Is that correct? A. I don’t understand your question. 

Q. In order that we may subpoena the proper documents 
and the proper books and records in order that we make 
this computation, if we decide to do it, what information 
will we need? We will need your annual statement? A. 
You would need our annual statements prepared by the 
public auditors. 

Q. Would we need your figures showing sales of Kaplan 
products? «A. Sales of Kaplan products would not appear 
in the audited statement. 

Q. I am trying to line up all the things we will need in 
order to find out what your net profit is on the Kaplan 
products. A. May I say that there is no attempt at an 
item profit-showing in any wholesale business that I am 
familiar [293] with. We don’t attempt to isolate the 
Jakson line and in any way attempt to see whether or 
not there is a disproportionate amount of operating ex- 
pense that would go against the Jakson line as against 
the other lines or items that we carry in our wholesale 
business. It would be an almost impossible task, and I 
don’t think anybody would be satisfied with the results 
once you got them. 

Q. What does the last percentage line over to the left, 
related strictly to Jakson, purport to show? A. Actually, 
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it shows to me that, on the Jakson line, we have a higher 
percent gross profit than we have for the average gross 
profit on all AWC sales. 

Q. A higher gross profit than any of the other lines? 
A. And if you look and make the computation, you will see 
that it is that. It is a higher gross profit. 


Hearing Examiner Hinks: I don’t think I quite 
got that. Mr. Dias said a higher gross profit than 
any other line? 

The Witness: I don’t know that it is a higher 
gross profit than any other line. 

s s s 
[294] Recross-examination by Mr. Weil: 


[306] Q. I will now show you Respondent’s Exhibits 
for identification 1-A through O, with the exception of 1-M, 
which I will come to in a moment, and ask you whether you 
recognize those as true copies of the actual orders by AWC 
to Kaplan, which you referred to in your testimony yester- 
day. 


Mr. Dias: I have to object to that. This gentle- 
man may take care of the record, but I don’t see 
how he can testify off the cuff that he recognizes 
these as true copies. The documents were put in 
and identified by Mr. Kopp, and presumably he went 
through his records, found the originals, and had 
copies made. I don’t doubt for a minute that the 
thing originated at AWC. But how this witness can 
testify to that, I don’t know. It is partially identified 
by Kopp and now we are trying to get something else 
from this witness. I don’t understand it. 
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Hearing Examiner Hinkes: I think you will 
have to lay the foundation for the question, Mr. 
Weil. 


By Mr. Weil: 


Q. Do you recognize these documents that you see, 
Mr. Tinnerholm? A. I recognize that they are our AWC 
order form 500. 

Q. Do you recognize the signatures upon them? <A. I 
recognize the merchandise representative’s signature, and 
that of our division manager. I do. 


[307] Q. Are they the people authorized to make such 
orders on behalf of AWC? A. They are. 


Mr. Weil: I offer the documents into evidence. 

Mr. Dias: That doesn’t answer the original 
question, that he recognized these as true copies of 
the documents that were sent in to Kaplan. In my 
opinion, he recognized the signature all right, and 
he can presume, probably, that they originated there. 
But he can’t say that they are the documents or 
copies of the originals that went in. I don’t see how 
this man can testify. They did not come out of his 
records. 

Hearing Examiner Hinkes: I will have to sus- 
tain that objection. You don’t have anybody on the 
stand who has custody of the records involved. 


By Mr. Weil: 


Q. Does AWC have in its files copies of those docu- 
ments which you now hold, Respondent’s Exhibit 1-A 
through O for identification? A. I am sure it has. 

Q. In whose custody would they be? A. They would 
be in the custody of our accounting division. 
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Q. Is that under your supervision? A. Yes. 

Q. Would it be possible for you to produce those copies 
[308] for us? A. It would. 

Q. Would you be able to do that for us later today, 
Mr. Tinnerholm? A. I believe so. 


Mr. Dias: May we go off the record? 

Hearing Examiner Hinkes: Off the record. 

(Discussion off the record.) 

Hearing Examiner Hinkes: On the record. 

Mr. Dias: It has been agreed off the record that 
there will be no further objections to these docu- 
ments. 

Hearing Examiner Hinkes: Very well. The 
documents are received in evidence. 

Mr. Weil: That’s 1-A through O, with the ex- 
clusion of M. 


(Whereupon, the documents referred to, hereto- 
fore marked Respondent’s Exhibits 1-A through L 
and 1-N & 1-0 for identification, were received in 
evidence.) 


By Mr. Weu: 


Q. I ask you whether you recognize what Respondent’s 
Exhibit 1-M for identification is. A. This is the reverse 
side or the back side of the AWC 500 order. 

Q. That would be the reverse side of each of the docu- 
ments which has just been received in evidence as Respond- 
ent’s [309] Exhibit 1-A through O, with the exception of 
1-M. Is that correct? A. Yes. 


Hr. Weil: Now I offer Respondent’s Exhibit 
1-M for identification into evidence, with that ex- 
planation. 
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Vowr Dire by Mr. Dias: 


Q. Would you say the back of this one bears the same 
legend as the back of Respondent’s Exhibit 2-A? Was that 
your testimony? A. Yes. In comparing them, I can find 
no differences. 

Q. Did you say that 2-A was in effect during ’58 and 
09? A. I believe it was in effect in 1958 and 1959. We do 
occasionally change the order form. That might be for 
accounting convenience, but I would say that these were 
in use in ’58 and ’59. 

Q. That comes out of your current stock, does it not? 
2-A comes out of your current stock, that is, 2-A through 
E? <A. It would come out of our current stock, our cur- 
rent stock of order forms. 

Q. Is it your testimony that it is the same today as it 
was in ’58 and ’59? A. I believe it is. I would have no 
further check on that, but I believe it is. There is no 
difference here. I have compared them. I find no dif- 
ference. 


[310] Mr. Weil: I offer into evidence Respond- 
ent’s Exhibit 1-M for identification, your Honor. 

Mr. Dias: No objection. 

Hearing Examiner Hinkes: It is received. 


(Whereupon, the document referred to, hereto- 
fore marked Respondent’s Exhibit 1-M for identifi- 
cation, was received in evidence.) 


Mr. Weil: I have no further questions. 

Mr. Dias: No questions. 

Hearing Examiner Hinkes: I believe yesterday 
you testified that AWC’s purchasing agent had no 
firm commitments from the customer’s store when 
he would place an order with a supplier. 
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The Witness: That is true. 

Hearing Examiner Hinkes: Who is this pur- 
chasing agent at AWC? 

The Witness: The AMC merchandise representa- 
tive, sometimes referred to as the market repre- 
sentative, is the individual who performs the pro- 
curement function for the Wholesale Corporation, 
and for which the Wholesale Corporation pays the 
AMC a fee. 

Hearing Examiner Hinkes: Is that Mr. Hodges? 

The Witness: Mr. Hodges is the divisional mer- 
chandise manager of our division, known as the home 
furnishings division. 

Hearing Examiner Hinkes: Would he be the one 
that [311] places the order with, let’s say, Kaplan? 

The Witness: Probably not. It would very prob- 
ably be the merchandise representative or the market 
representative himself. 

Hearing Examiner Hinkes: Of AMC? 

The Witness: This would be of AMC. 

Hearing Examiner Hinkes: Are you familiar 
with the way that person operates? 

The Witness: I am familiar with our policies 
and procedures, as to how our AWC representa- 
tives are instructed to operate, yes. 

Hearing Examiner Hinkes: Is he instructed to 
make his purchases without having obtained firm 
commitments from the customer stores? 

The Witness: He certainly has no instructions 
to obtain firm commitments before he places the ob- 
ligation of the AWC with the manufacturer. If he 
is a prudent merchandise representative or market 
representative, he certainly will attempt to sense 
the market and get a feel of what the appetite for 
that line of merchandise is. 
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Hearing Examiner Hinkes: How does he do that, 
if you know? 

The Witness: On the occasion of a bath-shop 
store buyer coming into New York, he probably 
would have discussions with that individual; cer- 
tainly getting some sense of feel [312] as to whether 
or not he is going to have a market for the merchan- 
dise that AWC will eventually commit itself for. 

Hearing Examiner Hinkes: Would he know how 
many units of the article purchased will be wanted 
by any customer store? 

The Witness: Your Honor, there might be situ- 
ations where a store buyer would come in and on 
discussion, and on looking at samples, and on knowl- 
edge of the line, would say, ‘‘Yes, I am almost sure 
that I will go for that amount of that merchandise.”’ 

Hearing Examiner Hinkes: That’s before the 
order is placed with the supplier? 

The Witness: It could be in that instance; but 
that would not be typical. But I wanted to get all 
information for your benefit on that. 

Hearing Examiner Hinkes: Typically, however, 
the buyer commits himself with the supplier, al- 
though he does not definitely know what the customer 
stores may take, if at all? 

The Witness: I think the best evidence of that, 
your Honor, is that there are numerous instances in 
which we find—I am speaking now of the AWC—the 
Wholesale Corporation is the owner of the merchan- 
dise for whom it has no immediate customer, and 
that presents a problem. 

Hearing Examiner Hinkes: Are there any other 
questions? 

[313] Mr. Weil: If I may just follow your 
Honor’s line. 
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Hearing Examiner Hinkes: Yes. 
By Mr. Weil: 


Q. Does the AWC find that it actually has to go out 
vigorously to sell in order to move its merchandise? A. It 
certainly does. 

Q. Even after it has purchased it? A. Even after it 
has purchased it, and even after we have sensed the mar- 
ket. Time and again a store buyer might give an indica- 
tion that he would be interested in that particular line, 
and then when asked for a commitment to that, you will 
find that he for some reason of his own may have changed 
his mind. 

Q. You mean that after AWC has committed itself for 
the purchase of that merchandise from the supplier and 
the chips are down, then the buyer decides he didn’t want 
it after all? A. That has happened. 

Q. Then AWC is stuck with the merchandise? A. Yes. 

Q. Does AWC find under those circumstances on occa- 
sion it has to mark down merchandise and sell it at a 
reduced-profit price to move it? A. It does. 


Hearing Examiner Hinkes: Is that typical or 
atypical? 

[314] The Witness: I would say that mark- 
downs— 

Hearing Examiner Hinkes: Not mark-downs, but 
the concept of being obliged to go out and sell the 
merchandise without having the benefit of prior com- 
mitments and prior indications from the customer 
stores, not reaching the point necessarily of distress 
sales. 

The Witness: Well, we attempt to keep distress 
sales to the very minimum, your Honor. The very 
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art of wholesale merchandising is attempting to 
assess the market as accurately as you can. But in 
spite of all the prudent forecasting that you make 
about your market, we do have numerous instances 
of where we have made a guess that wasn’t accurate 
and we do find that we have merchandise on which 
we have to take mark-downs. 

Mr. Weil: I think the Bxaminer asked whether 
the situation was typical where AWC has to go out 
and actively promote the sale of products bought. 
Was that your Honor’s question? 

Hearing Examiner Hinkes: Yes. 

Mr. Weil: I don’t think he has quite answered 
that. 

The Witness: Yes, it is typical. We have a sales 
force, AWC sales force, traveling throughout the 
country, visiting the customer stores, and whose sole 
objective is to promote the sale of the merchandise. 


[315] By Mr. Dias: 


Q. In connection with this business of AWC being stuck 
with merchandise that they have to go out and peddle, when 
has that happened in the Kaplan line? A. I couldn’t an- 
swer as to the Kaplan line. My day-to-day responsibilities 
don’t bring me into contact with that, Mr. Dias. 

Q. You mentioned the market representative in connec- 
tion with housewares, I believe. Was that Mr. Orenstein? 
A. That would be Mr. Orenstein, yes. 

Q. On these purchase orders that are placed for the 
Kaplan merchandise, are they firm orders? A. That is, 
the 500 order with our manufacturer, in this case, Kaplan? 

Q. Yes. A. Oh, yes. 

Q. You pay for them at the time? A. We pay for them 
as the merchandise is shipped. 


Tr. 316 
T4a 


Richard G. Tinnerholm—for Commission—Re-redirect 


Q. Has it ever occurred that the full quantity has not 
been required? In other words, as I recall the document, 
it would show the purchase order in the amount of maybe 
$100,000 worth. Take Respondent’s Exhibit 1-A. You will 
notice that $100,000 purchase for assorted styles and colors, 
Koroseal and taffeta shower curtains, has it ever occurred 
that you did not order the $100,000 worth of merchandise 
to be shipped? [316] A. There certainly would be instances 
when Joseph Kaplan wouldn’t be able to supply a particu- 
lar style in the quantity that we would want at a particn- 
lar time that we gave a shipping instruction, but that would 
be a very minimal factor in the transaction. 

Q. That order calls for assorted styles and colors. Do 
I understand, then, at a later date, when you call for ship- 
ment, you specify color, shade, style, and so on? Is that 
the idea? A. Yes. 

Q. Has it happened that you, AWC, did not order out 
for shipment the full $100,000 worth? A. Our commitment 
is to order out the full $100,000. You realize when you 
are shipping to many customer stores, and when many 
styles or multi-styles are involved, a situation can come 
about where Joseph A. Kaplan just can’t produce, or maybe 
his run is through. I am doing some guessing now. I am 
not a technical man on that particular area. _ 

Q. I think you missed the point. Has it occurred that 
Mr. Kaplan can supply you with all you want but you just 
do not place enough requests to make up the $100,000? <A. 
No. When we place an order for merchandise with Joseph 
A. Kaplan for $100,000, he looks to us for $100,000, with 
the exception that I have just given you. 


Mr. Dias: I have nothing further. 
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[320] Raymonp Conen, a witness called on behalf of the 
Commission and, being first duly sworn, testified as fol- 
lows: 


Direct examination by Mr. Cutler: 


Q. What is your business address? A. Redmond’s, 209 
Bedford Street, Stamford, Connecticut. 

Q. What is the nature of your business? A. It is a spe- 
cialty store selling soft goods, home [321] furnishings, bed- 
spreads, curtains, domestic items, including shower cur- 
tains. 

Q. What is your position? A. I am president and prin- 
cipal stockholder. 

Q. How long has Redmond’s been in business? A. We 
are in our sixth year of business. 


Q. What resources do you use for shower curtains? <A. 
We use Ames and Joseph Kaplan. 

Q. Could you give us the approximate percentage of 
each that you carry? <A. I would say roughly about the 
same. 

Q. About 50-50% A. Roughly, yes. I have never really 
extracted figures on it. It is roughly the same. 

* * e 


[322] Q. Do you work in Redmond’s? A. Yes. It is 
a very small business. There are two employees besides 
myself. I do all the buying and a lot of the selling on the 
floor. 

Q. You do that personally? A. That’s right. 

Q. Specifically in connection with shower curtains, do 
you sell shower curtains yourself? A. Right. 

Q. I will again ask you, do you note any difference in 
consumer acceptance between the Jakson line of shower 
curtains and the Ames line of shower curtains? A. You 
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mean do they ask for them by brand, or do they refer to 
them by brand, or does one sell better than the other be- 
cause of what it happens to be? 

Q. Specifically, does one sell better than the other? A. 
I would say the Jakson line sells better because it is a 
larger and broader line, probably, although, as I stated 
before, I think the sales are roughly equal in our particu- 
lar store. 

Q. Is there a Bloomingdale store in Stamford? A. Yes. 
It’s about a block and a half from where we are located. 

Q. Do you compete with that store? [323] A. Well, 
we consider them our main competitor in the town on the 
lines we carry. 

Q. And that includes shower curtains? <A. Yes. 


dl se 4 


Q. Specifically, is there a cash discount offered by Joseph 
Kaplan & Sons for payment of a bill to you within a period 
of time, ten days, ora month? A. Yes. 


[325] Q. I will ask you to refer to this. This is Com- 
mission’s Exhibit 9-A. What are the terms stated thereon? 
A. It reads ‘‘2/10 net/30, no anticipation, f.o.b. Yonkers, 
New York.”’ 

Q. Is that printed on the invoices that you receive? A. 
Yes. 

Q. Do you avail yourself of that cash discount? A. Yes, 
we do. 

[326] Q. Why do you take the two-percent cash dis- 
count? A. It is the standard practice we do with all pur- 
chases. We are financially in a position to do that, and it is 
a definite element in the profit picture of the business. We 
do it in all cases, and always have, on every invoice. I can’t 
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think of any vendor that does not allow a cash discount as 
part of their standard practice. 


Q. I will ask you categorically, Mr. Cohen, is it im- 
portant to you? 

[327] Q. Will you answer the question? A. I’m sorry, 
I forgot the exact question. 


Mr. Cutler: Will the reporter repeat it? 

(Question read.) 

The Witness: Well, it definitely is. In con- 
ducting a business, everything that will contribute 
to your profit and to a greater profit in your busi- 
ness, and that is the reason you are in business, we 
simply consider that cash discount as additional 
profit as against where we would not take it. So 
that it certainly is important. Anything that will 
increase the profit of the business is important to us. 


Q. Does a Kaplan salesman call on you? A. Yes. 

Q. How often does he call? A. I think about three times 
a year, I would say. It’s roughly that. I would say every 
three or four months. 

Q. Do you know his name? A. Mr. Abrams. 

Q. What does Mr. Abrams do when he calls? 


[328] The Witness: Well, he does more or less 
what any salesman would do. Specifically, on two 
of his visits, he usually shows us the new styles that 
have been brought out in the line, and that is where 
we look at them, rather than in their showroom. 
On other occasions where they are not new items 
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that have just been brought out, it is more of a con- 
tact natore, which is fairly standard procedure, to 
keep contact with the customers, and find out any- 
thing, if he as a supplier can help our business. 


Q. Between the visits of Mr. Abrams, do you have oc- 
easion to order Jakson shower curtains? A. Yes. We 
practically do all our ordering in wnting and mail it into 
the factory. 

Q. Do the shipments come from the factory? [329] A. 
Yes. 

Q. On those shipments, who pays the freight? A. We 
pay the freight. Sometimes the small shipments that come 
by parcel post the charges are listed on the bill. They are 
added on the bill. If it is a truck shipment, we would pay 
the freight on a collect basis. 

Q. Mr. Cohen, do you advertise? A. Yes, we do. 

Q. Has Abrams or anyone else from Joseph A. Kaplan 
ever offered to share any advertising cost with you? A. No, 
never. 

Q. Has Abrams or anyone else from Joseph A. Kaplan 
& Sons ever offered you the opportunity to return mer- 
chandise which you have not sold? A. No, they haven’t. 

Q. Have you ever requested Abrams or anyone else from 
Joseph A. Kaplan to accept the return of shower curtains 
which you have not sold? A. Well, I have requested them 
directly to allow us to do that as part of a program, not 
for a specific thing that at the time we wanted to return 
merchandise. In other words, I have asked them to give 
us that privilege on a program basis at the end of a season 
ora coming season. I have not asked him specifically to 
accept return of something I had on hand at the time I 
talked with him. 

[330] Q. Whom did you ask? A. Mr. Abrams. 

Q. What did Mr. Abrams reply to your request. A. He 
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said he would take it up with the firm. He didn’t think they 
would do it, but he would take it up with the firm and he 
would let me know. 

Q. When was this conversation, Mr. Cohen? A. It was 
roughly a year ago. I would say this was the only specific 
request. I discussed the thing in general terms with him, 
but I think this was the only specific request I ever made, 
and it was made some time last summer or early last fall. 

Q. Subsequent to that time, did you have occasion to 
speak on this subject again with Mr. Abrams? A. The next 
time he came in to visit us, which I think was several 
months later, I asked him about it and he said they wouldn’t 
do it. 

Q. Why did you approach Mr. Abrams with the plan of 
returning shower curtains? 


Mr. Weil: I object to that. This witness’s sub- 
jective reasons for doing something of that sort are 
not binding or reflect upon us. The facts have been 
reported and they stand for what they are. 

Mr. Cutler: I think the reasons are rather im- 
portant. It is in issue in this complaint. It is the 
third [331] count. Why it is important I think has 
a very decided bearing upon it. 

Hearing Examiner Hinkes: I will hear it. Ob- 
jection overruled. 

The Witness: Your question is, as I understand 
it, why did we make this request? 


Q. Yes. A. Well, it is fairly common knowledge in 
the trade that our competitor— 


Mr. Weil: I’m sorry, I will object to that. That 
is definitely hearsay evidence. 

Hearing Examiner Hinkes: The question is why 
you returned it. I am afraid you will be in trouble, 
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Mr. Cohen, by prefacing your remarks with the 
general practice in the trade. I would like to hear 
your own reasons. 

The Witness: I have to tell you this, because I 
do not ask vendors this ordinarily. I have a special 
reason for having asked this particular vendor. . 

Hearing Examiner Hinkes: What is that reason? 

The Witness: The reason is because it is general 
knowledge in the trade— 

Mr. Weil: If your Honor please, I must object. 
The mere fact that he has a subjective reason which 
is based upon hearsay does not present a founda- 
tion or reason for getting hearsay evidence into this 
record. 

[332] Hearing Examiner Hinkes: I don’t know 
that this is going to be hearsay. The witness per- 
sists in prefacing his remarks. I don’t know where 
it is going to lead us. I will allow the answer to go 
in, and of course you can move to have it stricken. 

Mr. Weil: May I ask a question or two on voir 
dire? 

Hearing Examiner Hinkes: Yes. 


Voir Dire by Mr. Weil: 


Q. How did you become aware of the existence of what 
you characterize as common knowledge in the industry? A. 
Well— 

Mr. Dias: Your Honor, let me interpose. You 
talk about vague questions. He claims we can read 
this witness’ mind and tell what we are going to come 
up with. He is going to base his objection on antici- 
pated testimony that may not be objectionable at all. 

Hearing Examiner Hinkes: As a matter of fact, 
I think you are being premature. The witness had 
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not completed his statement. He merely had pre- 
faced his remark with ‘‘it is general practice in the 
industry,”’ and it stopped at that point. He didn’t 
say that that was the reason for his request. 

Mr. Weil: He said it is common knowledge in 
the [333] industry. 

Hearing Examiner Hinkes: What is common 
knowledge? I don’t know yet. Do you know? 

Mr. Weil: I know that common knowledge is 
hearsay, whatever the content may be. 

Hearing Examiner Hinkes: Do you know what 
the common knowledge is he is going to tell us 
about? 

Mr. Weil: No, but it is hearsay. 

Hearing Examiner Hinkes: Be that as it may, 
you can move to have it stricken if it is hearsay. I 
am not at all sure what I am going to hear from the 
witness. 

Go ahead. 

The Witness: As I say, it is common knowledge 
in the industry, and also I have confirmed this in 
talk with the Kaplan salesman, that Bloomingdale, 
who is the major competitor of ours in town, has a 
return privilege on the Jakson line of shower cur- 
tains. As a result of that, we feel that they have 
quite a substantial advantage over us from the com- 
petitive standpoint, because of the fact that they 
are able to show practically every style, every item 
that is made by Kaplan, which I would do, too, if 
I had the privilege of returning merchandise. On 
the other hand, we do not have that. We feel we 
are at a definite disadvantage competitively, because 
we have to restrict our purchasing to relatively few 
items due to the size of our store and what we can 
digest. [334] The reason I asked this question was 
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because I was quite sure in my own mind that this 
was being done with our competitor and I wanted to 
get the same kind of arrangement for ourselves. 

Mr. Weil: Now I move to strike. First of all, 
part of that answer is based upon hearsay, what came 
from other parts of the industry; and so far as what 
the witness claims was confirmed in talks with the 
Kaplan salesman, I submit that saying it was con- 
firmed is very definitely a characterization and a 
conclusion of this witness. Words which he might 
consider to be confirmation might not appear to be 
confirmation to your Honor, to the Commission or 
tous. Therefore, I move that the answer be stricken, 
and now that we know what Mr. Cutler is trying to 
get at, that Mr. Cutler, in proper fashion, ask this 
witness to report the conversation itself which took 
place with the Kaplan representative. 

Hearing Examiner Hinkes: I will do as you 
suggest, Mr. Weil. I will ask Mr. Cutler to elicit 
from the witness, if he can, the conversation with 
the Kaplan representative. 


By Mr. Cutler: 
Q. Will you, Mr. Cohen? 


Mr. Weil: Please place the time and place of 
this conversation. 

Mr. Cutler: I think it has been set. 

[335] Mr. Weil: He spoke about two conversa- 
tions. 

Mr. Catler: He said one approximately a year 
ago, in the summer or fall, and he said he had one 
thereafter. 
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Hearing Examiner Hinkes: Once again ask the 
witness that question, Mr. Cutler. We can avoid an 
argument. 


Q. Will you describe the time, place and content of 
your conversation with Mr. Abrams regarding returns? 


Mr. Weil: What was said, not his conclusion as 
to the content. 
Mr. Cutler: I asked him the content. 


A. This was on a visit to our store by the salesman, Mr. 
Abrams, late last summer or early fall, I am not sure 
which, at which time we were discussing the relatively poor 
job that both he and I do on the Kaplan line, the shower 
curtains generally, in which I told him if we were allowed 
the privilege of returning, the same as Bloomingdale’s had, 
I felt we could do a much bigger job and sell a lot more of 
the Jakson shower curtains. That was the matter which 
he agreed he would take up with the firm. That is the gist. 

Q. Will you repeat to the best of your ability his 
response? A. Well, he indicated that he didn’t think they 
would do it, that there didn’t seem to be much optimism on 
his part at all. Frankly, I was not very optimistic about it, 
either. 

Q. Did he confirm, deny, or remain mute as to your 
statement that Bloomingdale’s had the privilege of return- 
ing [336] merchandise? 


Mr. Weil: I object to the form of that question 
because of the characterizations implicit in it. I 
think it is sufficient if Mr. Cutler asked his own 
witness what response, what statement, the Kaplan 
representative made in response to his statement, 
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and not attempt to characterize it in the way he has 
done. 

Hearing Examiner Hinkes: I am interested in 
knowing exactly what happened about the Blooming- 
dale situation. I will allow the question to go in. 
Objection overruled. 

Mr. Cutler: Would you repeat my last question? 

(Question read.) 


A. Well, I don’t think there was any specific reply to that. 
We had discussed this thing of Bloomingdale’s on previous 
occasions. 


Mr. Weil: I object. 
Hearing Examiner Hinkes: Let the witness finish 
his statement. 


A. I don’t believe at this particular conversation there was 
any definite statement on his part about that. We had 
discussed this matter of Bloomingdale’s return privilege 
on several occasions previously and there was an under- 
standing, or at least I felt there was an understanding 
between us on that. There was no question about a yes or 
no on that at the time. 


[337] Mr. Weil: I object and move to strike as 
clearly a conclusion and an operation of the witness’ 
mind. 

Hearing Examiner Hinkes: You mean an under- 
standing? 

Mr. Weil: An understanding on his part that he 
believed. 

Hearing Examiner Hinkes: That portion will be 
stricken as not responsive. 
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We only want to know what he said, not what 
you understood from things that took place, but 
what he said, if anything, about Bloomingdale’s 
purchases. 

The Witness: I pointed out we could do a lot 
more business on his line if we had the return priv- 
ilege the same as Bloomingdale’s, our competitor. 

Hearing Examiner Hinkes: That is what you 
said. What did he say? 

The Witness: I don’t know if he said anything, 
but I am sure he nodded his head if he didn’t say 
anything. This was a year ago that this conversa- 
tion took place. I wouldn’t attempt to quote him 
verbatim. 

Hearing Examiner Hinkes: Very well. 


By Mr. Cutler: 


Q. Since your conversations, have you ever on any of 
Mr. Abrams’ visits been offered the opportunity to return 
merchandise? <A. No. 

[338] Q. Do you know what a mark-down is? A. I do. 

Q. Will you explain it, please? A. A mark-down is a 
price reduction from your retail price which you may take 
for various reasons to promote the sale of the article or 
for special sale purposes, or to promote the sale of it for 
clearance purposes. 

Q. Has Mr. Abrams or anyone else from Joseph A. 
Kaplan & Sons, orally or in writing, ever offered to share 
a mark-down with you on Jakson shower curtains? A. 
No. 

Q. I believe you stated that you paid freight. Do you 
know the origin of the Kaplan merchandise, the point from 
which it is shipped? A. The factory is now in Yonkers, 
New York. 

Q. Do you purchase from a Kaplan price list? <A. 
Yes. 
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Q. Incidentally, Mr. Cohen, you stated the factory is 
in Yonkers. Is that the point from which the shipments 
originate? A. Yes, I believe it is. 

Q. I show you Commission’s Exhibit 4-A and B and 
5-A and B, the Jackson shower curtain price list, spring 
line-1959, and fall line, 1959. Are these the price lists which 
you used during that period of time? 

e e ° 


[339] Mr. Cutler: I am asking if he purchased 
from the price list, Mr. Weil. 

Mr. Dias: If he hasn’t used the price list, there 
is no use going any further. If he used this price 
list, I assume Mr. Cutler will find out which price 
he paid. 

Hearing Examiner Hinkes: Do I understand the 
question is whether he used this price list in making 
his purchase? 

Mr. Cutler: Yes. 

The Witness: This appears to be the price list. 
It looks familiar. I note that one or two styles on 
there the costs are the same. 


Q. Which one or two styles do you recall? A. This 
style here. 

Q. Read it, please. A. Terrazzo, $4.15. 

Q. Is $4.15 your cost? A. That’s correct. 

Q. Will you tell the court what column that is in? A. 
That’s in the next to the last column that is headed ‘‘Cost.’’ 
There is another style Reflections, cost, $2.90, which I 
recall is our cost on that, under the same column. 

Q. Is it or isn’t it true that in each instance on the 
price you pay, the price is listed under the column ‘‘Cost’’? 
[340] A. Yes. 
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Q. Will you tell us in a little more detail, please, what 
lines of merchandise you carry in your store? A. Bed- 
spreads, curtains, draperies, towels, sheets, comforters, 
blankets, shower curtains, bed pillows, toss pillows. I think 
that about covers all the lines. 

Q. And then, of course, the shower curtains? A. I men- 
tioned shower curtains. 

Q. I just have written down here curtains. Did you mean 
both shower curtains— A. Curtains and regular decora- 
tive curtains for the other rooms in the house. 

Q. And the shower curtains? A. Yes. 

Q. Do you consider Bloomingdale’s to be your largest 
competitor on each of those lines of merchandise? A. Yes, 
I think so, on everything. 

Q. As a matter of fact, Bloomingdale’s is the largest 
[341] retail establishment in Stamford, is it not? A. That’s 
correct. 

Q. Is there any other department store or retail 
establishment in Stamford of a magnitude of Blooming- 
dale’s? A. Not as large as Bloomingdale’s, no. 

Q. Who would you say are your other competitors 
there? A. There are a number of other stores in town 
retailing similar merchandise, but it is our definite feeling 
that Bloomingdale’s is our only major competitor. This 
reaction we get from customers who come into our store 
who we are able to tell that. 

Q. How large is your store, Mr. Cohen? A. It’s about 
a 2,000 square-foot floor area, approximately. 

Q. I imagine that it is used pretty much to its maximum 
efficiency now for display and the merchandise you have 
to sell? A. We don’t have any vacant, unused space, if 
that is what you mean? 
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Q. Yes. In order to give more space to one line of 
merchandise, you would have to take some space away 
from another line, would you not? A. Not necessarily. 
We might do fixturing of some kind. Sometimes you can 
do fixturing using vertical space that will give you more 
display space on a line, but basically you would have to 
take area away from something else. 


[345] Mr. Cutler: If Mr. Weil will restrict his 
questions to the cash discount, I would have no ob- 
jection. If Mr. Weil wants to go beyond the scope 
of direct examination, I do object. Competitive in- 
jary is involved. If he wishes to show that there 
is no competitive injury, that day will come when 
the Commission has closed its case. 

Hearing Examiner Hinkes: Let me first in- 
quire of the witness, do you have any objection to 
answering the question propounded of you? 

The Witness: I can’t answer it. He asked the 
question what is the amount of net profit on shower 
curtains. I couldn’t possibly answer that question. 
We don’t keep any such figures, broken down by 
every little line we carry in the store. 

Hearing Examiner Hinkes: I think that takes 
care of the problem, at least for the time being. 
Perhaps you want to go on from there, Mr. Weil. 

Mr. Weil: Yes. 


By Mr. Wei: 


Q. Mr. Cohen, you answered that you buy the Jakson 
merchandise at the prices set forth in the cost columns 
of Commission’s Exhibits 4 and 5. Is that correct? A. 
That’s right. 
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Q. At what price do you resell them? [346] A. We resell 
them at the prices that they have listed here in the retail 
column. They are what they call suggested retail prices. 

Q. That is approximately 42 percent mark-on, is that 
correct? A. Without the freight, that’s right. 

Q. With the cash discount, how much of a mark-on does 
that become? <A. I would have to refigure that, because 
your cash discount is off. It doesn’t work out to exactly 
two percent. 


Mr. Cutler: This is a matter of record. I think 
it can all be figured out when it comes time to pre- 
pare proposed findings. 

Hearing Examiner Hinkes: I don’t think the 
witness has to compute it for us right here and now. 


Q. Is the over-all mark-on on which your store oper- 
ates more or less than 42 percent, Mr. Cohen? <A. I’d say 
our initial markup, which is what you are talking about, 
is just about that. It might be slightly less. 

Q. As a result of operating at that level of markup, 
does your store make what you consider to be a satisfac- 
tory profit? A. Are you talking about shower curtains, 
or the whole store? 

Q. On the whole store. [347] A. No, I don’t consider 
it satisfactory. 

Q. How much is it? How much of a profit is it? 


Mr. Cutler: I object to that again on exactly 
the same basis, your Honor. I don’t think this 
witness should need to divulge that information. 

Mr. Weil: We would be willing to have it in 
camera. 

Hearing Examiner Hinkes: Let’s first ascer- 
tain if the witness wishes to give that information 
or if he would rather not. 
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The Witness: Well, to my mind, you are con- 
fusing two things. You are confusing markup and 
profit. The two are two entirely different things, 
because you are taking out the element of volume, 
which has a lot to do with the amount of profit in 
any business. 

Mr. Cutler: I was going to say, your Honor, in 
view of the episode this morning with the objec- 
tions to the introduction of any of the AMC-AWC 
figures, with markup, mark-on, or anything of that 
nature, I would object to the same type of questions 
being put to this witness. 

Hearing Examiner Hinkes: Of course, it is up 
to the witness to state, first of all, whether he can, 
and then whether he wishes to give that answer. 
The question is not objectionable, except from the 
standpoint of revealing confidential information, and 
if the witness has no such attitude [348] towards it, 
there would be no basis for the objection. 

The Witness: Well, I wouldn’t care to answer 
specific figures, but the question he asked was is the 
profit satisfactory. I don’t know whether he means 
is it satisfactory as a figure, or are we satisfied with 
it. When I say it is not satisfactory, we are not 
satisfied with the profit we are making in the busi- 
ness. 


By Mr. Weil: 


Q. Nobody ever is. A. That is the point. That was 
the question you asked, and I had to answer it that way. 
There is one other thing. Our business is still a relatively 
new business, we feel, and our profit picture has been 
improving every year. So when I say we are not satisfied, 
it is not maybe in the ordinary sense. We have been mak- 
ing substantial improvement each year. 
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Mr. Weil: We have the question still pending, 
your Honor, of what profit the store does make. 

Hearing Examiner Hinkes: Net profit you are 
speaking of? 

Mr. Weil: Net profit. 

Hearing Examiner Hinkes: Do you know what 
the net profit of your store is? 

The Witness: That wasn’t the question he asked 
me before. 

[349] Hearing Examiner Hinkes: I know. Just 
answer yes or no. Do you know what it is? 

The Witness: I know what it was last year, but 
it’s going to be different this year. 

Hearing Examiner Hinkes: Do you have any 
objection to stating on the record what that net profit 
figure was for last year? 

The Witness: I have no objection giving you a 
percentage figure. 

Hearing Examiner Hinkes: Very well. 


Q. Would you state that, please? A. The percentage 
would be about four percent net profit. 

Q. Was that before or after taxes, Mr. Cohen? A. Well, 
it was after taxes, which we didn’t pay any on, because of 
carry-over losses. 

Q. When you said this year it will be different, did you 
mean that this year it is better than it was last year? A. 
We expect it to be. 

Q. Approximately what percent do you expect it to be 
this year? A. I wouldn’t hazard a guess. 

Q. I take it that’s four percent of sales? A. That’s 
right. 

Q. Do you have any idea of the extent to which that 
figure would be affected if you did not receive this two 
percent [350] cash discount from your suppliers? A. Yes. 
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Q. Would you tell us the extent to which that figure 
would be so affected? A. Well, we are taking this last year 
figure on what we are talking about, although I think this 
figure will continue to change. Last year it would affect 
our net profit I think about one percent. It would have 
reduced it by about one percent. That’s a rough estimate. 

Q. Will you describe for us the nature of the advertis- 
ing that you have done? A. We do mostly advertising in 
the local daily paper, the Stamford Advocate, and we have 
ron a number of ads in the New York Times. That’s the 
bulk of it. We have occasionally done some direct-mail 
advertising to our customer list. 

Q. Have you advertised shower curtains? <A. No. 

Q. Neither the Jakson nor the Ames line, is that cor- 
rect? A. That’s correct. 

Q. What has your advertising consisted of? Other lines 
of merchandise, or has it consisted of institutional advertis- 
ing? A. It’s all item advertising—curtains, bedspreads, 
sheets, towels. I’d say the major part of it has been on 
curtains and bedspreads. 

e e es 

[351] Q. Would it accord with your recollection, Mr. 
Cohen, that your purchases of Jakson shower curtains in 
1959 were approximately $460? A. I wouldn’t think that 
would be far off. I am not sure. If I had to guess, I would 
have said probably six hundred. But that could very well 
be correct. 

Q. With your mark-on, that $460 in purchases would 
amount to approximately how much in sales? A. Nobody 
gave me a pad and paper. $750, approximately. 

Q. Have you advertised lines of merchandise, Mr. Cohen, 
your sales of which have amounted to only $750 a year? 
Would that be too small a volume to be worth advertising? 
A. That’s correct. 
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Q. Even with some cooperative funds from the mannu- 
facturer? A. It depends on what the item was. If we were 
offered a [352] cooperative thing, we wouldn’t say we 
would per se turn it down. It would depend on what it is. 
If it were something that looked like it had possibilities, 
we might do it. 

Q. Coming specifically to shower curtains, would it be 
shower curtains, at this volume? A. I would have to know 
what it was specifically that was involved, what item it was. 
Normally, we would not, because we are not interested in 
cooperative advertising on a thing like Jakson shower 
curtains. This is one of the things we are talking about 
here. We as a store don’t happen to be interested in that 
particular phase of the thing at all. 

Q. Did you ever ask the Kaplan representative, Mr. 
Abrams, to have Kaplan share a mark-down with you on 
Jakson merchandise? A. No. 

Q. As a matter of fact, when is the last time that you 
did mark down Jakson merchandise? A. I would say last 
summer. We generally take mark-downs twice a year. I 
don’t recall that we had any in the January clearance. 

Q. What items of Kaplan merchandise did you mark 
down last summer? <A. I couldn’t tell you from here. I 
would have to go through a lot of records to get that 
information. I just don’t recall. 

[353] Q. Are you certain that you did mark down Kap- 
lan merchandise at that time? A. No, I am not positive. 

Q. Do you recall any time when you did mark down 
Kaplan merchandise prior to that? A. Oh, yes. We have 
had occasions when we marked down Kaplan merchandise. 

Q. When was that? A. It would have been at the end 
of a season. In either a summer or a January period, we 
go through it, and when new things are brought out sub- 
sequent to that, we go through our stocks at that time, and 
we mark down things that we are not going to continue 
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over or things that we have odds and ends. So that I am 
quite sure there have been several occasions, but I can’t 
spell them out in detail. 

Q. Do you recall having discussed those mark-downs 
with Mr. Abrams? A. No. 

Q. You don’t recall having called to his attention that 
there were any such mark-downs? A. Yes, I think I have 
discussed that and pointed that out to him when we have 
had mark-down merchandise out on a table at the time 
he happened to be there. I am sure that that has occurred. 

Q. Do you recall any occasion that that happened, that 
he [354] was there when Jakson merchandise was on the 
mark-down table? A. We are going back several years 
now and I can’t be specific about time on a thing like that. 
I have that very definite impression, thought, that in dis- 
cussing how a line has sold, that he has been shown cer- 
tain things that we have had to mark down that did not 
sell 

Q. Do you recall approximately how long ago that was? 
A. No, I am afraid I can’t. 

Q. Was it prior to 1958? A. Yes, I believe so. 

Q. In any event, you didn’t ask him whether Kaplan 
would or would not share in that mark-down? A. I did 
not. 

Q. It is a fact, is it not, that you have actually on oc- 
easion returned merchandise to Kaplan? A. If we have 
something that comes in defective, or what we consider 
irregular or not up to 100-percent standard, we will return 
it, from any manufacturer, including Kaplan. That hap- 
pens from time to time. 

Q. Do you recall having returned on or about March 14, 
1958 a tailored set Coronet, white, and a six-by-six Coronet, 
white, which were not defective? A. No. 
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[357] Q. Do you send the carbon or the ribbon to the 
supplier? A. We send the original copy. 

Q. The ribbon copy? A. Yes. 

Q. But it isn’t signed? A. That’s right. 


Mr. Weil: I submit these are duplicate originals. 

Hearing Examiner Hinkes: I think it is mani- 
festly unfair for you to get something from the wit- 
ness the original of which is in your own possession. 
You have it. 

Mr. Dias: It is readily available to the respond- 
ent as it is to this witness. 


Q. Mr. Cohen, on the price list that you have referred 
to on a few occasions here, you have noticed that we have 
referred to the cost column and the retail column. I think 
you said those are the prices at which you resell. As a 
matter of fact, you know those are fair-trade prices? A. I 
don’t understand them to be fair trade. I understand them 
to be suggested retail prices. 

Q. Have you found Bloomingdale’s selling any of the 
items of Jakson merchandise that you were offering for 
sale during the years 1958 and 1959 at a price below those 
set forth in this retail column? 


Mr. Cutler: I object to that. It is completely 
[358] irrelevant what Bloomingdale’s resold it for. 

Hearing Examiner Hinkes: I am afraid if there 
has been a price discrimination, it hardly matters, 
if Bloomingdale’s has been selling it at a lower 
price. It would only affect the profits. 

Mr. Weil: It may be either or both. We may 
have to meet both sides of the case. If we went 
only on the profit margin, they might say there is 
price competition and diversion of trade. 
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Q. Do you have the question in mind? A. Yes. The 
only time I recall that happening, and not on regular sell- 
ing, I recall it ran an ad at one time—and I can’t pin it 
down, because this goes back a couple of years—on a style 
that had been discontinued at the end of the season. They 
had run an ad on it at a reduced price. That is the only 
occasion that I can recollect of their selling the merchan- 
dise at a lower price. As far as the regular prices go, I 
am sure they are the same prices. 

Q. Have you ever asked Ames for a privilege of return- 
ing shower curtains on a program basis? 


Mr. Cutler: I will object to that, your Honor. 
That has no relevance to the proceeding against 
Joseph A. Kaplan. 


Hearing Examiner Hinkes: I will have to sus- 
tain [359] that objection. I don’t quite see any 
relevance at all. 

Mr. Weil: It is part of the competitive picture, 
your Honor. If he has, he has. If he hasn’t, he 
hasn’t. 

Hearing Examiner Hinkes: Objection sustained. 


Q. We have discussed the mark-on as part of the fac- 
tors going into your net profit, Mr. Cohen. Of course, on 
the other side there are the expenses, is that correct, that 
have to come out of the mark-on before you get to your net 
profit? A. Yes. 

Q. I am going to ask this as briefly as possible to try 
to save time. If we have to break it down, we will try to. 
But as compared with the other items which you sell, such 
as pillows, comforters, blankets, do you find the costs of 
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handling shower curtains to be greater or less? A. It’s 
less than the average. 

Q. And the mark-on is about the same? <A. Bight. 

Q. So in your over-all operation, at the 42-percent mark- 
on for Jakson shower curtains, you are getting a greater 
contribution toward your net profit than you are from your 
other lines of merchandise, is that correct? 


[360] The Witness: I will say no to that ques- 
tion. 


The Witness: As I said before, he is eliminating 
the item of volume. You have to do a sufficient vol- 
ume of business on any item to make a profit. You 
can get any kind of a mark-on, and if you don’t sell 


much of it, you are not going to make a satisfactory 
profit on it. That is why I say no to that, because 
we don’t consider we sell a satisfactory volume of 
shower curtains in relation to the other items in 
our store. 


Q. Is that true of Ames as well as Jakson? <A. Yes, it 
is. 

Q. Are you making any effort to change that situation? 
A. Well, we give it the best display space in the store. We 
have it on display right up where it is practically on the 
street. We don’t have any windows in our store. The 
wall area abuts the street window. We haven’t made any 
efforts to pass that. We feel we give it the best display, 
and if we have the right merchandise, we should do busi- 
ness. That is [361] one of the mysteries of our little 
operation that we don’t do better on shower curtains. 

Q. In your competitive picture, in your competitive situ- 
ation with Bloomingdale’s, do you consider shower curtains 
to play an important part? A. Well, we are a very poor 
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competitor of theirs on shower curtains as compared to 
other things in our store. Primarily, the reason is be- 
cause the assortment of shower curtains they have is so 
much greater than the assortment of shower curtains we 
carry. It is much more than on other lines of merchandise 
we have. 

Q. If we disregard the volume basis and take it on a 
percentage basis, percentage of sales, is my previous ques-. 
tion to you correct, that shower curtains, percentagewise to 
their volume, contribute a greater part to your net profit 
at the 42-percent mark-on than the other lines of merchan- 
dise you handle? 

e o s 
[362] A. Yes. You are talking about a profit. You don’t 
contribute anything to profit unless you sell merchandise. 
The contribution to profit is very small on shower curtains, 
because we do such a small business on it. 


The Witness: It would be a very, very small per- 
centage of this four percent that I was talking about, 
because that four percent gets back to dollars again, 
and the number of dollars involved in the shower 
curtains, the percentage of profit, would be a very 
tiny part of this four percent. I would hate to have 
to figure out what profit we make on shower cur- 
tains. 


By Mr. Weil: — 


Q. Lam getting back to the statement you made on direct 
examination. I will tell you frankly why I am asking this 
and then maybe you can help us with the answer. The two- 
percent cash discount on the shower curtains was an im- 
portant item to you. A. That’s right. 
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Q. In view of what you have said, just how important 
is it? A. As I stated before, we make it a practice in our 
business [363] to take that two percent on everything, right 
down the line. So we figure at the end of the year, profit- 
wise, we are getting the two percent on everything we buy 
and everything we sell. We don’t isolate shower curtains; 
we don’t isolate bed pillows, which may be another small 
item, because if we start isolating all the things that were 
small, they would all start to add up. I didn’t say par- 
ticularly that the two percent was on the shower curtains, 
but we consider that two percent important on everything 
in our business. 

Q. But on shower curtains standing alone, would you 
consider it important? A. Yes, I consider it important. 

Q. Then I get back to my other question. If you take 
into account the amount of net profit that you would get on 
shower curtains compared with your volume of sales in 
shower curtains, so you get a percentage, a ratio, isn’t that 
ratio of net profit on shower curtains higher than the ratio 
of net profit you get on your other lines of merchandise? 
A. Idon’t. I don’t know how to apply the expense factors 
to this thing. This was the thing you got into with the gen- 
tleman this morning. It would be harder to apply it with a 
small store like ours than the AMC stores. You still use 
the words net profit. I don’t know whether we make a net 
profit on a thing as small as the shower curtains or not, be- 
cause we have expenses of handling it, supplies, sales [364] 
help, and so forth, on that, like we do everything else. 

Q. As a matter of fact, you haven’t allocated expenses 
to any line of merchandise. A. That is right. 

Q. So you are not in a position to say you make a net 
profit on any line of merchandise you handle as a line. A. 
That is correct. 

Q. All you know is you end up your total operation 
with a net profit. A. That’s right. 
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Q. Does the term “gross margin’? mean anything to 
you? <A. Yes. 

Q. What does it mean? A. Gross margin is the differ- 
ence beween your cost and your selling price. Some people 
add in freight and others don’t when they use that term. 

Q. Do you add in your expenses in preparing the mer- 
chandise for display and sale in arriving at the gross mar- 
gint A. The gross margin on our statement simply is the 
difference between the cost of goods sold plus freight in 
from the sales. 

Q. Then it is the same as what we were discussing this 
morning as gross profit; is that correct? A. I think this 
freight item we throw in. I am not sure whether that was 
included in the cost of goods sold in your discussion this 
morning or not. 

[365] Q. In attempting to bring the gap between gross 
margin and net profit, is there any item of expense that 
you can think of relative to shower curtains which is greater 
than for any other line of merchandise? A. No, I can’t 
think of any. 

Q. To the extent that you can think of allocable items of 
expense, isn’t it true that they would be less for shower 
curtains than for other lines of merchandise? A. I wouldn’t 
say that they would all be less. Some would be less because 
of the size of the package, but there are many that I am 
sure would be average, and mayhe in some cases greater. 
For instance, the selling expense would be at least aver- 
age, I would think. 

Q. What about the display space? A. We don’t charge 
that off as an expense. The display is the amount of area. 
If you wanted to break your rent down and charge it off, it 
would be pretty hard to make a guess. I would think that 
it’s not far off in proportion to the space we use for the 
percentage of business. 
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Q. You get a lot more units for shower curtains in the 
same space than you would space for pillows or comforters? 
A. That’s hard to compare. In one way you are going up a 
wall and in another you are getting things on tables. It’s 
hard to compare. I would say that my belief is the per- 
centage of space we are using for shower curtains is prob- 
ably roughly [366] the percentage of sales of shower cur- 
tains to the total business. I don’t think it is far off either 
way. 


Mr. Weil: I have no farther questions. 


Redirect examination by Mr. Cutler: 


Q. Mr. Cohen, in response to one of Mr. Weil’s ques- 
tions, I believe you stated there was a Bloomingdale’s ad 


some time in 1958, or around 1958. A. I said it was some 
time ago. I think it’s at least a couple of years ago. I 
really can’t be very definite on the date that that ad ap- 
peared. 

Q. Is there any particular reason why that ad stands 
out in your mind? A. Well, it was a style of curtain that 
we had carried in our stock. I think it brought itself to our 
attention because of that. We recognized the style and it 
was an off-price. 

Q. Did you have that style in stock at the time the ad 
appeared? A. I don’t remember whether we still had it 
at that time or whether we had it previously. 

Q. What paper did that ad appear in? A. It appeared 
in—well, this I can’t be sure of. It was either the Stam- 
ford Advocate or New York Times. 

Q. I understand when you advertise you use the New 
York [367] Times? A. We have used it, yes, a number of 
times. 
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Q. Is the New York Times circulated in Stamford? A. 
Yes. I think it has been about 8,000 circulation in the 
Stamford area. 

Q. What is the population of Stamford, do you know? 
A. It’s about 90,000. 

Q. Mr. Cohen, we understand your testimony to be 
that your profit picture is improving? A. That’s right. 

Q. Is that true with the Jakson line of shower curtains? 
A. I don’t think our volume has changed very much on 
Jakson shower curtains, and therefore our profit picture 
would not have improved. 


[399] Q. Will you describe the procedure Blooming- 
dale’s employs in purchasing Jakson shower curtains 
throngh AWC? A. You mean the mechanical means? 

Q. Yes. Start at the beginning and take us through the 
entire procedure. A. We would look at the shower curtains 
when new lines are introduced. We would then consider 
what we are going to buy. Usually we have a general dis- 
cussion with the Kaplan Company at the houseware show, 
and I believe usually a discussion with Mr. Orenstein of 
AWC. We would then write an opening order, listing 
the patterns, colors, ete., which we are going to carry for 
our stores. This order would be sent to AWC. 

Q. Could you tell us the average size of an opening 
order? <A. I should be able to, but all of a sudden I can’t 
remember. It’s large, because an opening order would in- 
volve a great number of curtains for all of the stores. In 
other words, our Bloomingdale order form is printed for 
all five stores. It would include all of them. 

Q. Just an approximation. A. Eight or ten thousand 
dollars, maybe more. 

Q. Continue, please. A. The order is written. From 
this point on we usually make no further additions to our 
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selection of shower curtains. In other words, between 
shows we don’t usually add many numbers. We do occa- 
sionally, but in the general practice, this [400] is our 
assortment for the coming six months, and it is in all of 
our five stores. From then on, it’s a re-order. The initial 
ordering is done. 

Q. How are you billed for the orders? A. We purchase 
the shower curtains from AWC and receive an invoice from 
them. 

Q. Do you purchase from a Kaplan price list? This is 
the price list. A. I know the price list. I am trying to 
think if we actually use it when we make the purchase. 

Q. Do you have one in your store? A. Yes. 

Q. Do you refer to it when you are preparing your initial 
order? A. We might. Usually, you see, we would have a 
reproduction of this price list on our own paper, because 
we would record the names of shower curtains as we see 
them, with their price. I would say in the actual initial 
order that is where we make the order from. 

Q. What price do you record? A. We record the list 
price. 

Q. This price list has two columns, one cost and one re- 
tail. Which list? A. Retail. I don’t know that I have 
ever referred to the other column. 

[401] Q. Just for record purposes, I refer to Commis- 
sion’s Exhibit 2-A and ask again, is the column ‘‘retail’’ 
the column to which you had reference a moment ago? A. 
Well, yes, but I don’t usually use this sheet. The only price 
which we use is a retail price. 

Q. And you usually get your retail price, though, from 
this sheet? A. No. We usually get our retail price when 
we select the curtains. 

Q. From what source? A. From the person with whom 
we are going over the line. 

Q. The salesman? <A. It probably would be Mr. Kaplan. 
We would look at a new curtain and he would say, ‘‘This is 
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a new curtain we sell for $5.95.” _I or my assistant would 
write down the name of the pattern and the price. That is 
what we use. 

Q. Which Mr. Kaplan? <A. It would be either Mr. 
Harry Kaplan or Mr. Harold Kaplan. It could be either 
one. 

Q. Does this generally take place at the mid-year shows? 
A. It can take place at the mid-year shows or in their New 
York showroom, if it is more convenient. It saves us time. 

Q. How often do you attend the houseware shows? A. 
I attend all of the houseware shows, twice a year. The 
major one is the National Association of Housewares Manu- 
facturers Show. There are many other so-called house- 
wares shows. 

[402] Q. You say your initial orders are sometimes 
placed on your visits to the Kaplan showrooms. How often 
do you attend the showings at the Kaplan showrooms? 


Mr. Weil: I beg your pardon, he did not so tes- 
tify. 


Q. Didn’t you say you sometimes go to the Kaplan 
showrooms to place your orders, or to make a selection? 
A. Right. We sometimes go to the Kaplan showroom. 


Mr. Weil: To make a selection, not to place an 
order. 

The Witness: Yes, to make a selection. There is 
a technical difference. You are right. 


Q. How often do you go to the showrooms to make a 
selection? A. We only make a selection semi-annually. 
This might involve at each semi-annual period either one 
or two visits to their New York showroom. So it would be 
either two, three or four times a year. 
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Q. This is in addition to your selections at the time 
you go to the shows? <A. Yes. 

Q. With whom does Bloomingdale’s negotiate when it 
comes to determining the price to be paid for Kaplan shower 
curtains? A. That’s a hard question, because we have 
never negotiated the price to be paid for the shower cur- 
tains. We have been paying the same price since I have 
been in my position. 

Q. There has been no change? [403] A. There has been 
no change, to my knowledge. 

Q. What is that price? A. We purchase the shower 
curtains at a discount from the retail, or list price, as I 
call them. 

Q. What is that? 

* * e 

Q. I show you Commission’s Exhibit 29-A through E 
for [404] identification and ask you if that appears to be 
a copy of an invoice from AWC to Bloomingdale’s? <A. 
Yes, it does. 

Q. Would you say that this is a typical invoice that you 
receive from AWC? A. I don’t know what you mean. 


Mr. Dias: As to form. 

The Witness: Form, yes. It’s a different color. 
It’s a different copy. 

Mr. Millstein: It is our copy. 


By Mr. Cutler: 


Q. Have you had a chance to look it over? <A. Yes, 
sir. 

Q. Again, is this invoice, in form, the one you always 
receive from Aimcee, as to form? A. I believe it is. 

Q. Are the terms of sale and prices and discounts shown 
thereon the same? A. The last sheet, yes, sir. 


Tr. 405-407 
106a 


Raymond Cohen—for Commission—Redirect 


Q. You are referring at the moment to Commission’s 
Exhibit 29-E for identification? A. Yes. 

Q. Does this invoice show the point of origin of the mer- 
chandise? A. You mean the original manufacturer? 

[405] Q. Yes. A. Yes. 

Q. Will you tell us the source from which the merchan- 
dise is shipped? A. It says ‘‘Shipped by & point of origin, 
Joseph A. Kaplan & Sons, Inc., New York, New York.’’ 

Q. Does this document show to which store the mer- 
chandise is shipped? A. It doesn’t really, but by the lack 
of any other information in saying ‘‘672 Store A,’’ I 
would assume it is a New York store invoice. 

Q. Your stores are numbered? A. No, they are not. That 
is only an assumption. You see, when I see these things, 
they are attached to a Bloomingdale entry form receipted by 
a receiving clerk, which is very clearly marked in big let- 
ters as to which store. 

Q. Are the terms of payment expressed on Commis- 
sion’s Exhibit 29-A for identification the same as those on 
other invoices you receive of Kaplan merchandise from 
AWC? A. I believe so. 


[406] Hearing Examiner Hinkes: Mr. Wilson, 
on this item ‘“‘Shipped by’’ and ‘‘Point of origin,”’ 
I believe you testified that this form indicates 
Joseph A. Kaplan & Sons, New York, New York. 

The Witness: Right. 

Hearing Examiner Hinkes: Do I understand from 
that that typically your shower curtains come di- 
rectly to Bloomingdale’s from Kaplan? 

The Witness: They are shipped from Kaplan to 
[407] Bloomingdale’s, yes, sir. 


Hearing Examiner Hinkes: There is one other 
point. You testified—I am trying to recollect your 
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testimony—that you often make selections of your 
shower curtains visiting the Kaplan showrooms or 
talking to the Kaplan [408] personnel at some shows. 

The Witness: Yes. 

Hearing Examiner Hinkes: Do you discuss price 
at that time? 

The Witness: Well, if you mean wholesale price, 
no. 

Hearing Examiner Hinkes: Your cost. 

The Witness: No, sir. Could I interject some- 
thing here, though? 

Hearing Examiner Hinkes: Yes. 

The Witness: We on occasion have discussed the 
retail price. In other words, they would say, ‘‘This 
curtain is made to sell for $4.95,”’ and we would com- 
ment one way or the other on that. 

Hearing Examiner Hinkes: When they tell you 
this is made to sell for $4.95—and of course I as- 
sume you intend to sell it at that price— 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Do you know, at 
the time of conversation, what your cost is going to 
be? 

The Witness: I suppose yes, that I do. 

Hearing Examiner Hinkes: That is based on the 
fact that— 

The Witness: That I would buy it from AWC. 

Hearing Examiner Hinkes: At a known dis- 
count? 

[409] The Witness: At a known discount. 


Q. Mr. Wilson, does Bloomingdale’s have occasion to 
return Kaplan merchandise to the manufacturer? 


Mr. Weil: Is this Stamford? 
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A. On some occasions we have returned merchandise to 
AWC from our Stamford store. 

Q. On some occasions is the merchandise returned to 
the New York store from the Stamford store? 


The Witness: Yes, sir. We would frequently in- 
terchange shower curtains between our various 
stores. 


Q. Do you determine where returned merchandise from 
the Stamford store should be shipped, or does the person 
in [410] Stamford? A. The person in Stamford does not. 
Now, at certain times when we feel our inventory of shower 
curtains may be high, we in New York would remove the 
right of our branch department manager to re-order either 
on specific curtains or entirely, and at this time we would, 
from each of the branches, take stock counts and inter- 
change stock. But this is done basically from our New 
York department. 

Q. On occasion does the New York department order 
the branch stores, including the Stamford store, to return 
merchandise to the manufacturer? 


Q. Will you answer that question in relation strictly to 
the Stamford store? A. Yes, sir. 

Q. Do they follow your directions in that regard? A. 
Yes, sir. 


eo « * 

[411] Q. Do you on oceasion order the Stamford store 

to return to the manufacturer goods which are not defec- 
tive? A. On rare occasions, yes. 
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[414] Q. Is there any season or time of the year when 
returns are made from the Stamford store more than any 
other season of the year? A. Yes, sir. 

[415] Q. What is that time? A. If we are talking about 
returns of merchandise other than damaged goods— 

Q. Yes, we are. A. It would be at a time when we were 
purchasing close-outs of discontinued patterns and gen- 
erally discussing patterns which were being discontinued 
by the manufacturer. This would be generally related to 
the introduction of new patterns. It would come either 
before or after. 

Q. Twice a year, then? A. Twice a year. 

Q. What months would they be, Mr. Wilson? A. The 
new patterns are introduced in either July or January. 
However, the discontinuance of patterns could either come 
before or after the new patterns are put into the line. And 
so if we had returned any patterns, it would come before 
or after either of those times. It would not necessarily 
come before or after. 

Q. Around that time? A. Yes, sir, but it could vary by 
several months. 

Q. Do you know what a mark-down allowance is, Mr. 
Wilson? A. Generally, yes, sir. 

Q. Would you explain it, please? A. In general, I would 
say a mark-down allowance is an allowance given to a store 
when the price of merchandise is [416] changed by that 
store, usually in connection with I would say a discontinu- 
ance, or something, or some reason for a change in retail 
price, and then if the store— 

Q. One moment. Is the change usually upward or down- 
ward in the retail price? A. Downward. The retail price 
is changed downward, under these circumstances. In other 
words, not entirely at the store’s origination. In other 
words, the store didn’t entirely originate it. If I made a 
decision to change the price of some merchandise we owned 
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downwards just because I don’t like it, we would not nor- 
mally get involved in mark-down allowances. If a manu- 
facturer discontinues a pattern and the prices to be changed 
downward for any reason or if he just decides to change 
a price downward, maybe not discontinuing, then he reim- 
burses the store in some fashion for the loss in value of this 
merchandise. If he reimburses the store in any fashion 
for loss in value of the merchandise, that would be a mark- 
down on it. 
e e ® 

[418] Hanorp M. Kartax called as a witness by the 

Commission and, being first duly sworn, testified as follows: 


Direct examination by Mr. Dias: 


Q. What is your business address? A. 1 Jackson Place, 


Yonkers, New York. 

Q. What is the name of your company? A. Joseph A. 
Kaplan & Sons, Inc. 

Q. What is your position in the company? A. President. 

Q. Length of time as president? A. Fourteen years. 

Q. Were you employed prior to that time by the com- 
pany? A. Asa youngster, during the summer months only. 

Q. As president, what are your duties? A. I am the 
chief executive officer of the company. I [419] approved 
final policy, and in general, function as a president of a 
company normally does. 

[419] Q. Do you have anything to do with sales? A. 
Yes, sir. 

Q. Among the final policies that you approve, would that 
include pricing of your products? A. Yes, sir. 

Q. What is the business status of your company? Asa 
corporation, a partnership? A. It is a corporation. 

Q. Who are the officers? A. You know I am president. 
My brother is a vice president, Arthur M. Kaplan. I am 
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not sure now who the officers are, because perhaps my 
brother may be secretary and my uncle Harry Kaplan 
may be treasurer. I have just gotten the signal it’s the 
other way around. 

Q. Mr. Joseph Kaplan is your father? A. Yes. 

Q. Is he not active in the business any longer? A. Hq 
is the chairman of the board of our company and acts in 
an advisory capacity. 

Q. How many members are on the board? A. I would 
presume there are four. 

Q. Each of the officers and your father? A. Yes, sir. 

[420] Q. Does the board fix policies, including pricing 
policies, or is that your sole responsibility? A. It usually 
is the sales manager’s responsibility to draw up these 
prices. There is a production control factor that comes 
into it for the cost studies that are involved. Final ap- 
proval is usually done in a meeting between the sales man- 
ager and myself. 

Q. Do the officers own all the stock in the corporation? 
A. Yes, sir. 

Q. Did you take part in negotiating the sales to the AMC 
stores? A. I don’t like that question. I took part in nego- 
tiating the AWC Wholesale arrangement in behalf of our 
company. 

Q. Was there at one time a written contract in connec- 
tion with that? <A. No, sir. 

Q. Was there at one time a written contract with AMC? 
A. This would be without my knowledge and before my 
tenure of office, if at all, and I don’t know anything about it. 

Q. Do I take it, then, you were not in on the inception 
of sales to AWC? A. No, sir. I was. 

Q. When was that? Can you place the date? A. I am 
guessing, but I feel confident that it was either 1496 or 
early 747, 
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[421] Q. As I understand it, the AWC representative 
contacted you first. Is that correct? A. True. 
Q. Did he at that time seek your best price? 


The Witness: I think this question is out of con- 
text with what actually happened, but undoubtedly 
one of a number of meetings I had, the so-called best- 
price discussion did come up. 


Q. Did you grant the so-called AWC quantity discount? 
A. Our company did, and this is before my time. 

Q. Was this prior to AWC? A. I’m sorry. That an- 
swer was incorrect. We had no quantity discounts at any 
time with AWC prior to our entering our current arrange- 
ment. 

Q. I take it from your answer then, that at one time you 
did, and perhaps that is, or was, direct with AMC. [422] 
A. Yes, sir. 


Q. Has the store stockholder members of AMC changed 
since the Kaplan Company granted quantity discounts as 
compared with the time that they sold to them or shipped 
to them and sold to AWC? 


Mr. Weil: I object to that, your Honor, unless 
it is shown that this witness has some basis of knowl- 
edge of who the stockholder stores are. 

Hearing Examiner Hinkes: The witness will 
answer if he knows. If he doesn’t, he will tell us so. 

The Witness: I don’t know. 


Q. Give us an account of the negotiations with AWC. 
A. John Lyons was the housewares buyer of AMC. Ina 
series of conferences between him and myself— 


Hearing Examiner Hinkes: When was this? 
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The Witness: In 1946, I presume, I was ap- 
prised of the following facts. AMC, a corporation, 
had formed a subsidiary corporation, which we now 
know as AWC. The subsidiary corporation would 
function as a wholesaler. It would buy a line of 
merchandise and it would sell this line of merchan- 
dise to its customers. Since it was a wholesaler, 
and since it had to sell to retailers, it required a 
jobber’s discount. I was asked by Mr. Lyons 
whether or not we had any jobbing setup. I told 
him that we did have with the Crane Company, 
which is an important plumbing operation, the 
Crane [423] Company plumbing distributors. I 
told him what our precise cost billing arrangement 
was and told him that if Joseph A. Kaplan & Sons, 
Ine. were to sell the AWC its line, it could do so on 
no other basis than the one already established by 
us with the Crane Company. 


Q. Will you explain your alignment with the Crane 
Company? What was your basis of sale to the Crane 
Company? 


Mr. Weil: Are you asking for figures? 

Mr. Dias: No. I want to know how he sold to 
the Crane Company. 

Mr. Weil: No objection. 

The Witness: The Crane Company had not been 
in the shower curtain and distributing business be- 
fore. They had at that time perhaps somewhat 
under 200 wholly-owned branches located through- 
out the United States and many partially-owned 
branches. These branches in turn had virtually ex- 
clusive outlets with non-owned Crane Company 
management of very small stores. All told, there 
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are the network of stores emanating from Crane, 
to begin with, through its branches and into these’ 
stores, to the total of some eight or nine thousand 
possible retail outlets. The Crane Company im- 
mediately after the war worked out an arrangement 
with us whereby they selected certain merchandise. 
We worked up price lists and swatch books and all 
sorts of paraphernalia in an attempt to get the small 
plumbing store minded toward buying [424] selec- 
tion A, B, C, or perhaps D, which was pre-deter- 
mined. Obviously with the great number of poten- 
tial stores involved, none of these stores being ex- 
perts in soft-goods selling, we had to pre-package a 
program, and we did. The only thing that is similar 
was the actual pricing arrangements, starting from 
the retail list price, which we adopted for the AWC. 


Q. In connection with sales to AWC, I show you Com- 
mission’s Exhibit 10 and call your attention to customer 
801, which indicates sales to AWC. I further call your at- 
tention to the column marked ‘‘Gross unit price’’ and the 
eolumn marked ‘‘Net unit price.’’ Does that reflect the 
percentage discount granted to AWC on all occasions dur- 
ing 758 and 759? 

* ad * 
The Witness: With one exception, the answer 
is yes. 


[425] By Mr. Dias: 


Q. To sum it up, the percentage is what we are talking 
about, the percentage off the price shown on the price list 
under the column marked ‘‘retail.’’ Is that correct? A. 
Yes. 


Tr. 426, 430 
115a 


Harold M. Kaplan—for Commission—Direct 


Q. With that one exception, we are aware of it. What 
class of customers did Kaplan sell to during ’58 and ’59? 
Suppose you tell us what class of customers Kaplan sells 
to. A. Specialty stores and department stores. 

Q. Restricting it to retail and wholesalers or jobbers. 
A. We sell the wholesale operation, which you know about. 

Q. You name that wholesale operation. A. The AWC. 
And we sell department stores and we sell specialty shops. 

Q. In other words, you sell to the one wholesaler, and 
in all other instances you sell to retailers; correct? A. 
Correct. 

Q. You sell direct to the retailers? A. Yes. 

Q. Do I understand, then, you no longer sell to the 
Crane Company? A. It sort of faded away. 

Q. Getting back to that pricing system, has that always 
been the pricing system employed with AWC? A. Yes, 
sir. 

[426] Q. Is there any other customer who receives a 
similar or the same discount, during ’58 and 59% A. There 
is a party plan customer that does. 

Q. Party plan? A. Yes. It has nothing to do with 
retail. 

Q. This party plan, is that the name of a corporation 
or acompanv!? .. = a deseriptive word, as to 
what kind of a business it is. The corporation is Better 
Homes Club Plan. 

Q. What do they do? Rent out things? A. They send 
out secretaries to call on people at the home. They throw 
a party at the home and they gather a lot of neighborhood 
women. They give a prize to the woman who is hostess at 
that particular time and they sell merchandise from a 
catalogue. 

° e e 

[430] Q. May customers phone in or write in orders? 

A. We have never prohibited that. 
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Q. In other words, they do not have to place it with 
salesmen? A. That’s right. 

Q. To whom do the salesmen report? To you? A. No, 
sir. To the sales manager. 

Q. Who is the sales manager? A. Harry A. Kaplan. 

Q. Do you employ any printed material or literature 
jn connection with cooperative advertising allowance pro- 
grams? A. No, sir. 

Q. Do you on occasion pay cooperative advertising? 
A. Yes, sir. 

Q. Can you tell us what your terms and conditions are? 
A. The great bulk of cooperative advertising is paid when 
we negotiate a particular sale of slow-moving merchandise 
that is in our own inventory. This we refer to as a close- 
out sale. We may say this is regularly a $6.95 retail unit, 
for which normally the store would pay approximately four 
dollars. “In order to move a quantity of these, we would 
like [431] to have you sell it for $4.95. We will charge 
you three dollars for it.’’ The buyer will say, ‘‘Well, I 
don’t know about that. I would like to work out some other 
deal with you, so that right in the billing price I will pay 
you a little bit more, but I then want to send you a bill 
for an ad. It will all net out to you the same way, but will 
you consent to be charged $176,” or whatever the bill is 
that he has in his mind. ‘‘Let’s construct the number of 
units we will have to buy at so much per unit that we will 
be loading each unit, loading the price of these units, so 
that we can then send you an invoice and you know that 
your transaction has been completed.’’ 

Q I think maybe you lost me a little bit. Do I under- 
stand that when you grant a cooperative advertising allow- 
ance, you in effect upcharge the castomer? Is that what 
you are doing? A. No, sir. I said that I am now analyz- 
ing groups of sales on which advertising allowances are 
obtainable. I just started on group No. 1. One important 
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group is our closeout sale. This is a very large proportion 
of the total advertising that we cooperate with the store on. 
But a closeout sale is a negotiation. It is merchandise that 
is sitting in our inventory that is not moving as well as we 
would like to. We want to be through with that pattern. 
We offer the pattern on a bargaining basis to a particular 
buyer. We [432] negotiate what we will get for that unit. 
He may say, ‘‘I don’t want it at all,” or, ‘‘I will take it. 
It sold fairly well for me at the regular price. It would 
make a swell promotion for me now. But I have to figure 
$200 for an ad.’ 

So let us go back to the cost arrangement. I was pre- 
pared to retail this for so much. I was prepared to have 
a cost of so much. I will give him more than the normal 
cost should be in order to provide a reserve for this adver- 
tising, and this is the largest bulk of our cooperative adver- 
tising. 

Q. It is at the latter part there that I am bothered. It 
sounds to me that when you finally decide on a price— 
let’s use, say, four dollars for an article that normally 
would sell for six dollars. A. Right. 

Q. Do I understand that after you negotiate you tack 
on, instead of charging them four dollars, a dollar; you 
charge them five dollars. AmI right? <A. It isn’t that big 
a spread, but in principle you are right. Now, he is not 
a mind reader. He may not know what is in our mind. He 
may say four dollars is what it is and we may have a 
figure in our own mind that we will be damned glad to get 
three dollars and a half. So we may figure to ourselves 
that we are getting half a dollar a unit right [433] there 
in the agreed-upon four dollar price. What I am trying to 
say is that the advertising and the cost of the unit at 
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close out is intermixed to our satisfaction before we will 
consummate the sale, and then we will, on agreement with- 
in that sale, accept a charge for advertising. 

Q. Let’s work this one out, and these I know are just 
hypothetical figures. We have agreed that the curtain 
would sell for four dollars. A. All right. 

Q. He buys twelve pieces. That’s $60. I am not inti- 
mating that you give an allowance on a smaller quantity. 
A. Take the difference. He has twelve dollars worth of 
advertising allowance coming to him. 

Q. But he is paying for it, is he not? A. Sure. 

Q. What have you given him? A. You don’t under- 
stand the retail business. 

Q. You follow me. You bill him the twelve pieces at 
five dollars. That’s $60, correct? A. Right. 

Q. Do I understand that you invoice him, then, at $60 
for these twelve pieces? A. Yes. 

Q. If he hadn’t started this business, he could have 
had the thing for $48, isn’t that correct? Didn’t we just 
agree [434] that if he bought them and there is no talk 
of cooperative advertising allowance, he would have had 
them for four dollars? A. Perhaps. 

Q. This is hypothetical. A. Again, I must say per- 
haps. We explain to a buyer we have a fine promotion 
for you. It is a fine promotion for him. Unfortunately 
there is a buyer sitting here, but it is a dog for us, and we 
would like out. So we have a fine promotion for him now. 
We say to him, “‘Here is this glorious piece of merchandise. 
I would like to have you buy this and I would like to 
charge you five dollars for it.” 

He says, “Five dollars? You are out of your head. 
I will give you four dollars for it, but you got to give me 
an ad on top of it.’’ 

‘‘How much ad’’? 

“6900.7? 
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‘‘How many pieces would you buy?’’ 

And he says they will buy 300 pieces. So we may 
negotiate a little. ‘Well, we can’t give you the ad and 
the four dollar price.””? We finally wind up at $4.25, and 
we will agree to accept the charge for $175, or whatever 
it may be. This is the original way that business was 
conducted long before there were laws—not that I am 
saying we have contravened them in this case. It is simply 
a matter of [435] bartering. We have a product we want 
to sell and we are trying to get somebody to buy it. He 
has to make agreeable terms to him. Part of the terms is 
what it cost him for the merchandise and how he can 
explain to his advertising department that he didn’t pay 
the bill. He explains that by invoicing us for advertising 
and we send him a check for the advertising. 


Hearing Examiner Hinkes: Are you saying in 
effect that you give this advertising allowance in 
lieu of a greater markdown? 

The Witness: It has nothing to do with mark- 
down. This is when we sell slow-moving merchandise 
to a store not at the list price any more, but in order 
to clear it out of our inventory. 

Hearing Examiner Hinkes: You are giving it, in 
any event, in lieu of a greater reduced price? 

The Witness: That is correct. It is an element 
of reduction of price. 

Unfortunately, it winds up as an advertising bill. 
But it is my contention that this is merely the 
unwritten rule, that you get as much as you can 
for your goods, particularly when it is not wanted, 
and you get through with it. If he says, “I want 
to break it up into two parts, one where you are 
invoicing me and another part where I am invoic- 
ing you,” if this is the way we have to sell our 
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goods that are [436] slow moving, this is the way 
we sell them. 


Q. Do you only pay cooperative advertising allowances 
on goods that you are trying to unload? A. No. This is 
the largest bulk. You can call it Class A or Class No. 1. 
This is the largest grouping. 

Q. What else? A. We sell a lot of shower curtains, as 
far as color combinations and patterns are concerned. A 
good-sized store might have seven or eight hundred stock- 
keeping units. We want to keep the pipeline opening. You 
can keep that pipeline open—obviously, the number one 
selling unit and the number 800 selling unit don’t sell as 
well as each other. Number 800 is going to be selling at 
a great deal different than item number one. We are 
always bringing out new numbers twice a year. It means 
we have to clear our inventories and the store has to clear 
its inventory. On a good pattern, in one store or in one 
territory it doesn’t mean it will be even a passable pattern 
necessarily in another territory. So we approach this 
problem of returns, where we feel that the store has used 
all of its skills to merchandise the product, but some parts 
of our line are clogging up his pipeline. We sometimes 
give markdown allowances to participate in the loss with 
the retailer to a degree to try to clear them out at a lower 
price to again free up that pipeline, or from time to time 
in exactly the same connection [437] we will offer a par- 
ticular store an ad to spur greater traffic and to try to 
get rid of merchandise, even though the ad itself would 
not break the price of those units that we are advertising, 
and this is because we don’t want to start a bad situation 
among various competitors who all have the identical goods 
at the same price. 
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Hearing Examiner Hinkes: In that case, it is 
an advertising allowance in lieu of a markdown 
allowance? 

The Witness: Yes, sir. 


By Mr. Dias: 


Q. In connection with these close-out sales, to whom 
are they offered? <A. To our regular customers. 

Q. All customers? A. To all customers, and in this 
particular case, to various AMC stores as well who are not 
our customers. 

Q. Are there some AMC stores who are not your 
customers? A. All AMC stores are not my customers. 

Q. Incidentally, do some AMC stores receive coopera- 
tive advertising allowances? A. Yes. 

Q. How are they negotiated? A. Usually it is done 
on the close-out basis. This is the only instance of where 
an AMC store is our customer. He is not our customer 
for our regular line of goods. The AWC handles [438] that. 

Q. Do I understand that when AMC stores buy direct, 
they do not buy your regular line of goods? A. That is true. 

Q. What do they buy? Just these close-outs? A. Close- 
outs. 

Q. Do they buy specials, alsot A. Yes, sir. 

Q. Do you ever grant advertising allowances on the 
specials? A. I am not aware of that as a policy. 

Q. But it does happen on occasion? A. On the specials, 
you are talking about special sizes? 

Q. Yes. A. No. The special sizes are things that no 
retail store wants to monkey with, unless they have to. It 
is an accommodation sale for the consumer and it is a pain 
in the neck for everybody concerned. There is no advertising 
for that. 
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Q. When you have these close-out products, how do you 
notify all customers that they can get an advertising al- 
lowance to move them? 


The Witness: Would you repeat that question? 

(Record read.) 

The Witness: That’s a hostile question. 

[439] Mr. Weil: Your Honor— 

Mr. Dias: Wait. Let’s not have any objections 
at this point, if the witness cannot answer it. This 
happens to be the respondent on the stand, the son 
of the respondent, one of the corporate holders. 
There is nothing wrong with that question. There 
has been a continuous attempt by objections— 

Hearing Examiner Hinkes: Are you objecting, 
Mr. Weil? 

Mr. Weil: First of all, I can’t help observing 
this is the first time I have seen the son of a cor- 
poration. Beyond that, I am objecting on the ground 
that the question is a very confusing one, because 
the close-out merchandise that is being talked about 
has just been described by the witness as being 
negotiated with a particular customer. There has 
been no showing that other customers have or buy 
this close-out merchandise. 

Mr. Dias: You see, your Honor, there is one of 
the difficulties with this type of objection. The wit- 
ness has testified that it is available to all. That 
was my understanding his testimony, that all pur- 
chasers could buy the close-out merchandise, and 
the reason being they want to get rid of it. 


Q. Am I right? A. Is this the question you want me 
to answer now? 
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[440] Q. Is it a fact that close-out merchandise is 
available, that is, that any customer can buy it? You are 
glad to sell it, are you not? A. Yes. 

Q. How do you tell all customers that they might get 
an advertising allowance with it? A. I think all customers 
primarily are retailers, except the AWC, and they under- 
stand that when off-price merchandise—that is, off the 
regular price—is offered, just as you are sure the night 
follows the day, that they will negotiate a deal with you, 
and they are most interested in having their advertising 
covered in the purchase. 

Q. How do all purchasers know that you have such mer- 
chandise at hand? A. If they know they are doing business 
with a shower-curtain company, they know, because every 
shower-curtain company has more goods to sell than cus- 
tomers to sell them to. 

Q. On the sales of these close-outs, or rather when they 
are advertised, do the ads bear the Jakson trade-mark, or 
the name Joseph A. Kaplan? A. On occasion. We prefer 
not to be, but it sometimes slips in. The buyer accidentally 
makes a mistake. 

Q. In connection with these other types of co-op ads 
that you grant, do they bear the Jakson trade-mark? [441] 
A. Yes, sir. 

Q. Is it the Jakson trade-mark or is it the Kaplan name 
that they carry? A. Kaplan by error, Jakson when they are 
correct. 

Q. Have you listed each type of cooperative advertising 
allowance that you pay on occasion? 


Mr. Weil: Your Honor, this is 1958 and 1959, 
and the three cities that are under discussion? 
Mr. Dias: It is so limited. 


A. I believe I have. 
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Q. In other words, just the two types? A. I hope I am 
right. I can’t recall any other type. 

Q. Returning again to the allowances granted on the 
close-out sales, do I understand that you somewhere along 
the line issue a credit memorandum in payment for your 
share of the ad? A. Either a check against an incoming 
invoice or a credit memo against their next purchase. 

Q. Is the same true with the other type of cooperative 
ad? A. Yes, because administratively you have to do 
things pretty much the same way to keep track of every- 


Q. Do you require these purchasers to submit any evi- 
dence of compliance with the terms? A. On the first type, 
which is a close-out sale, we are very happy that we ship 
the goods to them, and we don’t [442] particularly check, 
although I am quite sure they must send through tear sheets 
to show us that they did advertise. On the other type, where 
we know they are advertising regular merchandise at 
regular prices, but we want to help that store clear the deck 
so that it will benefit us in the long pull—you know, we 
don’t spend money frivolously; we spend it so we earn 
it—we do demand tear sheets then. 

Q. As to the second type of cooperative advertis- 
ing allowance, how are customers informed that such allow- 
anees are available? A. Our salesman by and large keeps 
his sales manager informed. He keeps our sales manager 
informed as to the condition of the inventory of the cus- 
tomer. When he finds that the stocks are overly heavy, 
he will write a report and make one of several suggestions. 
One suggestion might be simply that the sales manager 
get into that store and talk to the salesgirls, talk to the 
buyer, and see if we can’t get a little bit of pep into this 
thing, and find out whether they are ignoring the whole 
department or not in lieu of selling other products the 
store is responsible for selling. Other things would be a 
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suggestion perhaps from the salesman, ‘‘How about giving 
me money for a small ad? Let’s give this store an ad 
and let’s let them get a little excitement here.’’ They can’t 
buy any more goods because they are loaded. There is 
no sense in talking about [443] a promotion and giving them 
goods on top of goods, but let’s just try to clear the decks 
here and wake up a dead customer. If the sales manager 
and the buyer and the responsible people that are involved 
in this intimate detail feel that this is sensible and this 
will unblock a frozen pipeline, we do it. 

Q. Do your salesmen call on these AMC stores? <A. 
They do. 

Q. How often? A. About as frequently as a store of 
that size deserves, in their general scheme of things. 

Q. Can you give us some idea how often that would be? 
A. I would say they try to get there more than once a 
month. They don’t always succeed. 

Q. Let’s take Filene’s, as an example. How often would 
they call on a store that size? A. I don’t know, but I 
presume somewhat in excess of fifteen calls a year would 
be made, perhaps as many as thirty. 

Q. What do they do when they call on those stores? 
A. They naturally speak to the buyer, if he is available, 
the assistant buyer, the head of stock, the sales people; 
how is the line moving, what seems to be good and what 
seems to be troublesome; are there any complaints; may 
we serve you in any way; we would be happy to count your 
stock for you in case it hasn’t been counted recently, so 
that you will be up to date on your current inventory posi- 
tion; we [444] will be even glad to write in a suggested 
fill-in order for you, so that if you wish, you may, if it 
pleases you, correct it or not correct it, or send it through 
to AWC or not, as you see fit. 

Q. You mean they don’t take those orders right back 
to Kaplan? A. When the buyer says not only have you 
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done a good job and counted the stuff and am pleased with 
it, but I am in such a hurry to get the goods, now that 
you point out I need it so much, will you please take one 
copy of this work sheet and send it into the plant, because 
I promise you I am going to confirm this with AWC and 
I am sure AWC will give you shipping instructions just 
the way you have written it. Take my word for it, please, 
get this order processed. We will accede to the buyer’s 
wish. 

Q. Do the salesmen in those instances report, that is, 
after calls on AMC stores, to your sales manager to advise 
him that the pipeline is getting clogged up, let’s move this 
thing along? A. It has happened. 

Q. Does the sales manager then go to those stores and 
see if he can unplug those things? A. Not necessarily. 
He may get the buyer on the phone. The buyer may come 
into our New York showroom. We may see the buyer at 
a show. It is possible he will drop in on him, [445] if 
he has a trip planned for that particular territory. 

Q. When a cooperative advertising allowance is nego- 
tiated with a customer, who determines which product or 
which particular pattern, we will say, or model in your line 
is to be advertised? I am not talking about close-out sales. 
1 am talking about the regular type. A. The reason for 
giving this ad is that there is slow-moving merchandise. 
So obviously the buyer is very much aware of it. Our 
salesman is much aware of it. By the time we in manage- 
ment decide to spend some money to clear this frozen 
pipeline, we are pretty well aware of it. We would be sort 
of foolish if we picked something completely different and 
said here, go advertise that. We want to advertise that 
which we want to move, and it is by mutual, sensible con- 
sent. 

Q. In other words, the store has as much choice as you 
have in the matter? A. Certainly. 
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Q. We have seen on some of your invoices, or on some 
of your credit memoranda, the term ‘‘promotional allow- 
ances.”? Does that differ from cooperative allowances? 
A. It depends on which girl in the credit department 
might have written the thing. I am not familiar with the 
term as such, but I presume it to be an advertising allow- 
ance. 

Q. So that that is not two different programs? [446] 
A. No, sir, not to my knowledge. 

Q. How about free goods? Do you give free goods to 
customers? <A. I think that may be 1/20,000 of one percent 
of our volume may be free goods. We may give a sales 
girl a shower curtain from time to time. But it is no more 
than industry-wide practice. We don’t try to abuse that, 
because it could be costly if you were careless with it. 

Q. We come now to markdown allowances. Can you 
tell us when they are granted? A. They are granted at 
no particular period of time for sure, but I guess the bulk 
of them would take place prior to the introduction of a 
new line. So that we would aid the customer in clearing 
up trouble stock, slow-moving stock, get it off his shelf 
prior to the time that we would get our new goods sold 
and in. 

Q. I have seen some of your markdown credit memo- 
randa running in this direction. They will show ‘‘X”’’ 
pieces, ‘‘X’’ number of pieces of this style, ‘“X’? number 
of pieces of that style. Then, as I understand it, you will 
give them credit for the difference between the normal 
retail price, suggested retail price, and the price they have 
arrived at at the markdown. Am [I correct? Let me give 
you a hypothetical again. If the piece normally sells for 
six dollars and they have to sell it for five, there is a dollar 
spread. [447] What percentage do you grant the customer 
on that dollar spread? <A. It is a negotiable thing. It 
depends on the number of pieces that are involved with the 
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particular customer, the frequency of the need for this 
device to help him out. But I would say that we would 
expect to have the store share our loss, so that his new net 
cost after markdown would probably throw him, if we had 
our way, about a 30 to 35 percent markup in disposing of 
the goods. 

Q. What would that cost you? A. Let’s say we would 
give him anywhere from 30 to 40 cents against that one 
dollar markdown. 

Q. Is it your testimony, then, that your markdown 
allowance runs 30 to 40 percent? If it’s 30 to 40 cents on 
a dollar, that’s 30 to 40 percent. Are those the percentages 
you grant? A. I don’t know how it figures in percentage. 
I know this. I will give you an example that I remember 
working out myself. We had a curtain that sold for four 
dollars to retail at $6.95. We decided that the correct 
retail would be better at $3.95. Then there is no nonsense. 
It is going to go out. For $3.95, the normal markup to 
a store, the cost would have to be $2.35 or $2.40. We will 
presume his cost to be $2.60. In this particular case, we 
would give $1.40 per unit toward a markdown of from 
$3.95 to $6.95, which is a three dollar markdown. So we 
would give $1.40 [448] towards the three dollars that he 
would drop. 

* s e 

[449] Q. Then do I understand you split that two dollar 
difference with him? A. No, because you are still going 
from retail to retail, and I am going still from cost to cost. 
He made me three dollars-fifty. I may finally say your 
new cost on this thing should be $2.60. The difference 
between $2.60 and three and a half is 90 cents. I will give 
him 90 cents. He is going to take a wallop from $5.95 to 
$3.95. 
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Q. In other words, you don’t work from the basis of 
the suggested retail price? A. I don’t make the profit at 
retail and I am not worried about the losses at retail. 


Hearing Examiner Hinkes: Off the record. 

(Diseussion off the record.) 

Hearing Examiner Hinkes: We will take five- 
minutes recess. 

(Recess taken.) 

Hearing Examiner Hinkes: On the record. 


By Mr. Dias: 


Q. Are all of your customers notified of this mark- 
down allowance policy? A. All of our customers under- 
stand the shower-curtain business and know that there 
are always, for many shower-curtain [450] manufacturers, 
many promotions to be bought or markdown allowances to 
be obtained, if it is really necessary. They know how to 
ask for it. True, our salesmen also are informed by 
management, sales management, that we would like to get 
rid of, on our own account, certain goods, or perhaps that 
we would like to find out where certain pattern goods may 
be in excess supply in particular stores. 

Q. Do I take it, then, that salesmen do notify customers 
that they may have this, or are customers expected to ask 
for it? A. Ona second go-around, the customer is notified 
by the salesman that these are available. You must under- 
stand that we don’t have 40,000,000 close-outs. We have 
enough, but not that much. It is a limited sort of an 
affair. I am not aware at any time of ever depriving a 
single one of our customers of the opportunity to buy all 
the close-outs they wanted. We may counsel and advise 
him against one pattern versus, and so on. We will work 
with him. 
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Q. I think you are talking about merchandise that you 
have in the factory or your warehouse that you want to 
sell. A. Right. 

Q. I think there is another aspect to it. Is not the 
markdown allowance granted to customers who have stock 
in their own stores? A. True. 

[451] Q. What is the criterion for determining which 
of their stock is to receive a markdown allowance? A. A 
salesman spotting the condition to begin with, or a buyer 
spotting the condition and calling it to the attention of 
the firm. 

Q. Which firm? A. Our firm. We would study the 
condition and try to determine whether or not all of the 
skills of the merchant had been employed to properly sell 
these goods. If we think they had been, we deem it good 
business on most occasions to try to alleviate the situa- 
tion. 

Q. Is there any age limitation on a piece of merchan- 
dise that may be in the customer’s store? A. No. 

Q. How do they claim their markdown allowance? Is 
that by a charge-back, or a request? A. Nothing in this 
whole area whereby our company would give up money 
is ever done without official representatives of our com- 
pany entering into negotiations with the proper authority 
within the store. After agreement, whatever has been 
agreed to will be followed through, be it that they bill us 
and receive money, which is a rarity, or we would issue 
a credit to them of so many dollars against their purchases 
in the future. 

Q. The rarity is the cold, hard cash you talk about? In 
[452] other words, you can issue a credit memorandum 
which would be used the same way? A. Yes. 

Q. What does Kaplan do to check the quantities that 
the stores report were sold at this markdown figure? A. 
Because it is Kaplan’s money that is going out, Kaplan 
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owes it to itself to be as certain as possible that it is not 
overpaying on these allowances. Certainly Kaplan doesn’t 
stand to gain anything by loosely regarding its treasury. 

Q. What does the term ‘‘good goods” mean? A. I 
didn’t invent it. 

Q. Is that term unique in your own company? A. I 
will guess—I don’t know if a witness is supposed to guess— 
that this refers to a condition of goods that has been 
returned for credit, and it would then be—and I don’t know 
this for a fact—the difference between defective or 
damaged goods and goods which on inspection proves to 
still be first quality and ready for shipping all over again. 
Other than that possibility, I have no other definition for 
it, and we don’t use it in our business, to my knowledge. 

Q. Since you do not seem to know definitely what the 
term ‘“‘good goods”? means, is it your impression that it 
is a term used by your inspectors who look over the 
returned merchandise? [453] A. If it were used by my 
customers, I think I would have come across it before. 

Q. So that you think it is— A. Itis possibly an internal 
description. Did you find that in our records, may I ask? 

Q. Yes, to this extent. As you probably know, we were 
furnished with these IBM reproductions of your credit 
memoranda and we were furnished with the code designat- 
ing reasons for the issuance. A. That may explain the 
whole thing. Somebody setting up the code—-we don’t use 
IBM normally. Somebody trying to set up all the columns 
and trying to separate one column from another may have 
just pulled that description out of the air. 

Q. On your invoice, and I show you Respondent’s Ex- 
hibit— 

Hearing Examiner Hinkes: May I interrupt? 

Mr. Kaplan, a moment ago you mentioned some- 
thing being a rarity. 

The Witness: Sending a check to a store. 
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Hearing Examiner Hinkes: For what? 

The Witness: For whatever credit reason there 
may be. It could be for anything. Usually we issue 
a credit memorandum which is then applied against 
future invoices. 

Hearing Examiner Hinkes: How does that work 
with the AMC stores? 

[454] The Witness: With the AMC store, we 
have traffic with them on the basis of close-out 
merchandise. All of them at one time or another 
by close-out merchandise. 

Hearing Examiner Hinkes: What do you issue 
to them? 

The Witness: They would be issued a credit, if 
there was a credit to be issued for any particular 
reason. 

Hearing Examiner Hinkes: In cash? 

The Witness: No. Usually not. I would have 
to look through the books to find out which way it 
would be most frequent, but I would guess it is not 
cash. 

Hearing Examiner Hinkes: What then, if not 
cash? 

The Witness: Credit memorandum. 

Hearing Examiner Hinkes: Against what? 

The Witness: Against future purchases of close- 
out merchandise, and so on. 

Hearing Examiner Hinkes: That is future close- 
out merchandise in your own inventory? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Speaking now again 
about close-out merchandise in their own inventory. 

The Witness: They will charge us back. If the 
charge-back should happen to go through AWC, then 
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it is all taken care of, because then AWC would 
receive the credit [455] memorandum. 

Hearing Examiner Hinkes: What do you do? 
You issue them credit in cash, or otherwise? 

The Witness: Or otherwise. 

Hearing Examiner Hinkes: You issue them 
credit against future purchases with instructions 
that AWC may instruct you to drop off at their 
store? 

The Witness: We are getting complicated. 

Hearing Examiner Hinkes: I want to under- 
stand that. 

The Witness: If we agreed with an AMC store, 
if they have original Jakson goods being on their 
shelf, they are entitled to a markdown. The proper 
procedure I believe would be to have the credit go 
through AWC, because AWC is paying bills to us 
I presume every day. 

Hearing Examiner Hinkes: You say the proper 
procedure. Is that what happens? 

The Witness: To the best of my knowledge, it 
does. I say on occasion. There may be an excep- 
tion I am not aware of at the moment. 

Hearing Examiner Hinkes: The credit then goes 
to the Wholesale Corporation? 

The Witness: Right. The Wholesale Corpora- 
tion is continually paying us. Probably we must 
get a check almost every day from them. So they 
will simply deduct any [456] current credit that is 
outstanding as they receive it. 


By Mr. Dias: 


Q. Referring to Commission’s Exhibit 28-A, which is 
a copy of your invoice book, you will notice in bold type 
the remarks about the return of merchandise. A. Right. 
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Q. ‘‘Perfect merchandise is not returnable and will 
not be accepted unless authorized by us.” Is there any 
printed matter other than that in connection with your 
return merchandise program or policy? A. Not to my 
knowledge. 


Mr. Dias: We have nothing further. 

Hearing Examiner Hinkes: I would like to 
return to my other questions, Mr. Kaplan. I am 
sorry to belabor it, but I am not quite sure I under- 
stand the situation. We will take the case of an 
AMC store that finds itself overstocked with some- 
thing on your line, and on which you are willing to 
give some sort of an allowance. If I understood 
your testimony, you said, then, thaf this credit 
would be given, not to the AMC store, but to AWC 
with whom you have a running account. 

The Witness: Yes. 

Hearing Examiner Hinkes: You give nothing 
directly, then, to the store to promote the sale of 
that overstocked item? 

The Witness: That is another problem. When 
we give [457] a store an ad to promote the over- 
stock, in that event, there being no other transaction 
between us, we would send a check. 

Hearing Examiner Hinkes: If it isn’t an ad, it 
is a credit that you are extending to them? 

The Witness: Right. 

Hearing Examiner Hinkes: It does not go to the 
store; it goes to AWC? 

The Witness: You are taking me down a path 
now that I am not sure of a consistent all-the-time 
answer. 

Hearing Examiner Hinkes: To the best of your 
knowledge, I would like to know, if it isn’t all the 
time, what is the practice, if you can tell us? 
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The Witness: We are talking about an ad? 

Hearing Examiner Hinkes: No, we are not talk- 
ing about an ad. We are talking about an allow- 
ance that is given by Kaplan in an effort to move 
an overstocked item at an AMC store, which again, 
let us suppose, was bought from you by AWC, with 
instructions to ship to the AMC store. 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: In that case, if I 
understood your testimony, what you do is extend 
a credit. 

The Witness: Yes. 

Hearing Examiner Hinkes: Which in effect is 
a reduction of the cost. 

The Witness: Right. 

[458] Hearing Examiner Hinkes: But that credit 
is extended, you tell me to AWC. 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Do you know of your 
own knowledge, then, what the inducement would 
be to the member store to promote something on 
which they received no credit from yout 

The Witness: I must presume— 

Hearing Examiner Hinkes: No. If you know. 
I just want to know. 

The Witness: I think there is inducement, be- 
cause I think that it is a transfer, and I think that 
the store does get proper credit. 

Hearing Examiner Hinkes: That hasn’t any- 
thing to do with you? 

The Witness: I have no knowledge of this at 
all. 
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[458] Cross-examination by Mr. Weil: 


e e s 


[460] Q. Do AMC stores on occasion buy merchandise 
from Kaplan where the unitage of the order is below a 
certain amount, that is, the number of units involved? A. 
When there is less than seven total units, we will not per- 
mit AWC to give us a shipping instruction against their 
master order, because the cost of handling it is too great. 

Q. Therefore, there are three types of occasions on 
which an AMC store may buy directly from Kaplan and 
therefore owe money to Kaplan? <A. True. 

Q. In those instances, if there are any, where Kaplan 
issues a credit memorandum directly to an AMC store, it 
would be held and used up to pay off for those transac- 
tions; is that correct? A. Definitely. 

Q. You have described, Mr. Kaplan, the principles 
which you follow on your policies for granting advertising 
allowances, and I mean particularly those that are not part 
of a package deal on close-out merchandise, and on mark- 
down allowances. I will ask you whether in the application 
of those principles you make any distinctions between vari- 
ous retailers who handle the Jakson line? A. I do not. 

Q. They are equally applicable to all? A. Certainly. 

[461] Q. Is the reason for that that you consider their 
proper application to be to your own benefit? A.I do. I 
think they are legal, too. 

Q. You referred to the fact, Mr. Kaplan, that a pattern 
which may be a good pattern in one place is not necessarily 
a good pattern in another. You referred to one particu- 
lar pattern, I think Windswept— A. Windflowers. 

Q. Windflowers, as a dog. A. Yes. 

Q. Is there a difference in the marketability of the 
shower curtains, depending upon their various patterns? 
A. Definitely. 
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Q. One pattern isn’t always as good as another pat- 
tern? A. Very definitely. 

Q. Even though the price is the same? <A. It has no 
bearing on it. 

Q. Every $3.95 Jakson shower curtain is not as good 
or the same quality as every other $3.95 Jakson curtain? 


Mr. Dias: Objection. He is putting words into 
the witness’ mouth. 

Mr. Weil: This is cross-examination. 

Mr. Dias: That is true, but this witness is an 
officer of the corporation which is a respondent here. 

Hearing Examiner Hinkes: I believe that this 
[462] question was really nothing more than a sum- 
marization of what the witness has already answered. 

Mr. Dias: No, sir. He is getting into like grade 
and quality. It is my contention this witness an- 
swered nothing about like grade and quality. He is 
leading him into the thing and I think it is improper. 

Hearing Examiner Hinkes: I don’t think he has 
yet. We will wait and see if that develops. 

Mr. Dias: Will the reporter repeat the ques- 
tion? 

(Question read.) 

Hearing Examiner Hinkes: Good and quality 
from the standpoint of what, Mr. Weil? You have 
just been speaking about their sales appeal. I am 
wondering if you mean the same or something 
different. 

Mr. Weil: I will take him down the line on all. 

Hearing Examiner Hinkes: Very well. 


Q. First of all, as good in their quality of consumer 
appeal and resaleability. A. I don’t think I understood 
you just now. 
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Q. Is every Jakson shower curtain of the same price of 
equal quality with every other Jakson shower curtain of 
the same price, in so far as consumer appeal and resale- 
ability is concerned? <A. No. 

Q. In what respect may they differ? [463] A. Quality 
maybe—in the element of our cost, there may be slight 
differences. When you use the word ‘‘quality,’’ that is 
the word I don’t like in what you are asking here. 

Q. I qualify quality for the purpose of this question to 
the quality of consumer appeal and resaleability. A. We 
naturally hope they are, but— 


Hearing Examiner Hinkes: Let’s leave out the 
word ‘‘quality.”’ I think that is confusing and mis- 
leading. Why don’t you simply direct your question 
to whether all $3.95 curtains have all the same 
appeal? 


Q. Do they? A. We hope they do when we put them 
im the line, but they very definitely do not. 

Q. Do they all have the same materials in them? A. 
In certain price ranges, yes. In other price ranges, we 
may cross over and have a vinyl film curtain and a taffeta 
curtain at the same price range, which are two different 
materials altogether. 

Q. Do they all have the same intrinsic amount of print- 
ing or workmanship on them at the same price ranges? 
A. I would say within reason they do. 

Q. But there are variations? A. Yes, sir. 

Q. We talked about sales appeal. Did we understand 
each other that we were talking about sales appeal to the 
consumer? [464] A. Right. 

Q. Do they all have the same sales appeal at the same 
sales price to the buyers in the retail stores? A. No. 
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Q. You referred, Mr. Kaplan, to the fact that on some 
occasions one of your sales representatives, in going to an 
AMC store, might check stock and make up a suggested 
work sheet for an order of Jakson merchandise. A. Yes. 

Q. To your knowledge, does he ever make up the order 
itself? A. Not to my knowledge. 

Q. To your knowledge, do any of your sales represen- 
tatives have the authority to submit an order for any such 
store? A. No, sir. 

Q. Then this is just a work sheet that he prepares, is 
that correct? A. Yes, sir. 

Q. I think you so described it at the time. You said on 
some occasions he will come back to headquarters with a 
copy of that work sheet. A. Yes, sir. 

Q. Is that on all occasions, or on most occasions? A. 
On rare occasions. 

[466] Q. In so far as the return of Jakson merchandise 
is concerned, do you have an established program with any 
store for the return of such merchandise? A. No, sir. 

Q. Specifically, do you have any return of merchandise 
program with Bloomingdale’s of Stamford? A. No, sir. 


Mr. Weil: No further questions. 
Redirect examination by Mr. Dias: 


Q. Mr. Kaplan, on the anticipated order—may I call it 
the anticipated order that your salesman brings in from an 
AMC store? <A. If he says so, yes. 

Q. I am just trying to get your mind in the channel that 
I have in mind. I think you stated that in the event the 
store does not follow through and AWC does not send 
you a confirmation, then you have had all that time and 
effort go to waste. Can you tell us when the last time was 
that occurred when you had all that time and effort go to 
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waste? A. Not from personal knowledge, but I dare say 
that this thing may have happened many times a year. 

Q. I think on this occasion we ought to have a specific 
instance and places. [467] A. I can’t give it to you in 
number. I can’t. I am not trying to be evasive. I just 
don’t honestly know. 

s es se 

[471] Joux Wusox resumed the stand, having been 

previously sworn, and testified further as follows: 
- es a 

[476] Direct examination by Mr. Dias (resumed) : 
oe s s 


[483] Q. Do AWC salesmen call on Bloomingdale’s? 
[484] A. Yes. 

Q. Do they call on the housewares department? A. Yes. 

Q. How often do they call? A. Maybe once a month. 

Q. What do they do when they call? A. I would say 
that their visit was primarily in the nature of public rela- 
tions. 

Q. Could you exponnd a little bit? A. When the AWC 
tries to sell us a program, the selling is generally done at 
the time of a housewares show. In between times we don’t 
usually change programs in midstream. So it is mainly 
just for conversation. We always talk about deliveries, 
what about merchandise that we had set up a program for, 
where it is, why didn’t it come. Just general chit-chat, in 
other words; nothing specific. 

Q. Does the AWC man call at the Stamford store? A. 
No, sir. 

Q. Does he ever take orders? A. He takes commit- 
ments, which are technically different from orders. For 
example, if Mr. Orenstein called on me to discuss a given 
program and he would like to know how many of these am 
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I going to buy for the next six months, in other words, 
he asks for anticipated requirements, I would fill in a form 
of anticipated requirements. This is not an [485] order. 
It still requires a confirming order. So he never takes an 
order, but he does take an anticipated requirement. There 
is a technical difference. 

Q. How often would Mr. Orenstein or the AWC men 
come in and take these anticipated orders? A. Infre- 
quently ; primarily because these things are done at house- 
ware show time. In other words, at the time of a house- 
ware show, we stores who are members of the AMC hold 
buyers’ meetings. At this time Mr. Orenstein would pre- 
sent to us programs of merchandise which the AWC desired 
to sell to us, and practically anything for the ensuing six 
months is settled at that time. In other words, there is no 
further need to pursue it, unless there is something new 
added to a line. There happens to be one I can think of 
lately that was an addition. In this case, he called me on 
the phone rather than coming. I would consider it the 
equivalent of it. 

Q. Is that the time you give Mr. Orenstein your es- 
timated needs? A. At the time of a houseware show, or 
usually, in our particular case, we mail the forms in after 
the show. They like to collect them at show time, where 
they almost never get them from us. But there is no further 
conversation directly with him concerning them, unless he 
calls up and says, ‘“Where are they?”’ 

[486] Q. Do representatives from each of the AMC 
stores in 8 position comparable to yours attend these meet- 
ings? A. Yes, sir. 

e * e 

[487] Q. Have your purchases of Jakson shower cur- 

tains been fairly consistent in amount over the past two 
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or three years, or four years? A. Yes, sir. They have 
shown a steady growth, but rather consistent; in other 
words, a straight line, or roughly a straight line. 


[488] Mr. Dias: If your Honor please, I would 
like now to question the witness again on this mark- 
down allowance in a general way, since we have 
nothing specific, and the general questioning will 
run along these lines. 


By Mr. Dias: 


Q. You have four stores? A. Four stores and a main 
store. Five stores. 

Q. Do they each handle Kaplan products? A. Yes, sir. 

Q. Will you tell us, are mark-down requests submitted 
to you for forwarding to either Kaplan or to AWC? A. No, 
sir. The branch people have nothing to say in the matter. 
In other words, nothing would originate in the branch store. 

Q. Do they then return merchandise to you? A. Yes. 

Q. Is the merchandise that is returned to you returned 
for mark-down allowance? A. This is quite possible. It 
could happen that way. Not necessarily, but it could hap- 
pen that way. 

Q. Let me see if I understand. This is hypothetical. If 
Stamford had some merchandise that required a mark-down 
allowance, as we have heard it described by Mr. Kaplan, 
would they bill Kaplan direct for the mark-down allowance, 
or would they send their request in to you, the home office 
of [489] Bloomingdale? A. They wouldn’t do it in any 
case. No matter how it was done, it would be done by the 
home office. In other words, the branch store department 
managers have no dealings with the Kaplan organization 
directly, so far as purchasing, mark-down allowances, ad- 
vertising allowances, or any other kind of allowances. All 
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of this is handled in the main store. The only right that 
a branch department store manager has is that on a specific 
occasion he has the right to re-order given patterns. Other 
than this, all other negotiations are handled through one 
Office. 

Q. How do you at the home office know when to request 
markdown allowances? A. I can go on a long time about 
that. 

Q. Just on Jakson shower curtains. A. Yes. We have 
a theory of how you run a shower-curtain business, and 
we can very well tell which patterns are going to be sub- 
ject to difficulties in the future. 

Q. I think perhaps you misunderstand my question. 
You have five stores, counting the main store. Each of the 
stores and Stamford has some products in the Jakson line 
that are not moving and that need a markdown. As I under- 
stand it, Stamford cannot, of their own volition, mark it 
down. They apply to you and say, ‘“‘We have ‘X’ number 
of pieces that need markdown’’? [490] A. No. They don’t 
originate it at all. This whole negotiation is done in the 
New York store. So far as they are concerned, periodically 
I request their books to see what merchandise they have. 
We analyze their stock situation, and long before mark- 
down allowances would ever come into play, we would have 
been withdrawing stock from that store. What I was trying 
to say before is, we usually know in advance where this is 
going to become a problem. The big problem would then 
eventually end up in the main store rather than in the 
branch store, if there was one. 

Q. Theoretically, then, if Stamford has some merchan- 
dise that you anticipate marking down, you would call 
it in, is that it, call the merchandise in, and then the 
New York store disposes of it? A. Our rate of sale is at 
least ten times our Stamford store’s rate of sale. They 
may have six patterns of curtains that doesn’t sell. Six 
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patterns in the Stamford store that don’t sell is a problem. 
It’s less of a problem to sell at our 59th Street store in New 
York over a period of time. We would in general try to 
withdraw those curtains from the store. They would inter- 
change. My store in Fresh Meadows, Queens, appeals to 
2 different kind of customer than the store at Stamford, 
Connecticut. It sells a different kind of curtain. It would 
end up selling a different curtain than the Stamford store. 
Therefore, there is an advantage in our [491] being able 
to transfer stock between stores. 


Mr. Dias: No further direct, your Honor. 

Hearing Examiner Hinkes: Before you start the 
cross, I want to clear up a question I had about 
these ads. 

I notice that oddly they appear almost on the 


same day of the year, both times. 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: In each instance they 
are for specified patterns. 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Can you tell me how 
this happens? 

The Witness: Yes, sir. These advertisements 
are run in connection with our semi-annual house- 
ware show. We run a sale in our department twice 
a year, as do most other large department store 
housewares operations. We try to pick the most 
suitable date for such a sale. It is generally con- 
ceded to be the week shortly following Labor Day 
and the week shortly following Easter. This is the 
time when housewares sales are most successful. 
That determines the time of these insertions. In 
other words, I think in every case it’s two weeks 
after Labor Day or two weeks after Easter. The 
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specific curtains are discontinued curtains, which 
we have purchased for the purpose of this sale. 

Hearing Examiner Hinkes: They are special 
purchase; [492] they are not surplus inventory? 

The Witness: No, sir. We would never have 
enough surplus inventory. 

Hearing Examiner Hinkes: In 1958 and 1959, in 
each instance, they were special purchases? 

The Witness: Yes. We don’t carry enough 
depth of stock to run a sale on a specific pattern of 
our own stock. 

Hearing Examiner Hinkes: The ad refers to a 
former regular price. 

The Witness: Right. 

Hearing Examiner Hinkes: If these are special 
prices, how do you arrive at the former regular 
price? 

The Witness: These are curtains which were 
formerly part of the Jakson line which have been 
discontinued. This is the price at which we formerly 
sold those curtains, and they are now discontinued. 

Hearing Examiner Hinkes: Do you have any 
other questions? 

Mr. Dias: I have nothing further. 

Hearing Examiner Hinkes: You may cross- 
examine. 


Cross-examination by Mr. Weil: 


Q. Were you here in the room this morning when Mr. 
Harold Kaplan testified? A. Yes, sir. 

[493] Q. You heard him describe how in the cases of 
the special sales of close-out merchandise the cooperative 
advertising allowance is negotiated as a part of the total 
purchase and sale deal? A. Yes, sir. 
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Q. Lask you, are these $600 payments for each of these 
advertisements which you said you received from Kaplan 
negotiated as a part of this close-out merchandise? A. Yes. 

Q. In the way Mr. Kaplan described this morning? 
A. Generally, yes, sir. 


Hearing Examiner Hinkes: May I interrupt 
again? These, you say, were special purchases, and 
they were negotiated in the price. 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: How did you get to 
hear about these special deals? 

The Witness: In our particular case, we asked 
for them. 

Hearing Examiner Hinkes: The information 
was not advanced to you, you mean, before you 
asked for it? 

The Witness: No. I think we asked for it. 

Hearing Examiner Hinkes: Let me make sure I 
understand. You asked if there were any special 
deals available? 

The Witness: Carrying most of the Jakson line, 
[494] we are aware of patterns that are being dis- 
continued. We do this advertising at regular inter- 
vals twice a year and it has been going on for a long 
time. We naturally, then, when it comes to set up 
our fall sale, the Kaplan Company is one of those 
people whom we approach and say that we want to 
run our regular fall sale in September, what do you 
have for us in the sale. 


Q. As a matter of fact, Mr. Wilson, isn’t it common 
knowledge in your industry that shower curtain manufac- 
turers constantly have these special deals of close-out 
merchandise available for these special occasions? 
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Mr. Cutler: I object to the question, common 
knowledge. 

Mr. Weil: That was allowed when my opponent 
asked it the other day. Common knowledge was 
asked of Mr. Cohen. 

Hearing Examiner Hinkes: I will allow it to go 


in. 
Mr. Weil: And he was allowed to answer. 


A. Were I desirous of buying a shower curtain close-out, I 
am sure that I would know that I could go to a shower- 
curtain manufacturer and buy such a thing. 


[495] Q. Mr. Wilson, in testifying a few moments ago 
with regard to this procedure you have of giving Mr. Oren- 
stein a statement of your anticipated requirements, you 
used a number of different words in connection with that 
procedure. I would like to clear up your exact meaning, 
because to me, at least, the words are inconsistent, and if I 
am wrong, straighten me out. But at least we want the 
record to be clear. First of all, in your duties as a buyer 
for Bloomingdale’s, are you required to treat those state- 
ments of anticipated [496] requirements as binding upon 
you? A. That is a hard question to answer. That is a 
question which has never come up specifically. I don’t 
think morally they are binding, unless you explain your 
way out of them. 

Q. But you said that on occasions, infrequent, perhaps, 
you have not fulfilled them. A. Right. 

Q. What has happened in those cases? Anything? A. 
If we have found a line not up to anticipated specifications, 
or something, with explanation, and with warning, we 
have said that we didn’t desire to participate. 

Q. Suppose you change your mind as to your anticipated 
success in selling the number of units that you have stated 
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as your anticipated requirements. Are you free to change 
your mind and not send through a confirming order? A. 
You mean in the case where we have turned in— 
Q. Let’s say some merchandise you may anticipate re- 
quirements for the next six months are 100 units. A. Right. 
Q. You have said this doesn’t mean anything until a 
confirming order is sent in. A. Right. 


[498] Q. So this is your own way of doing it? A. Right. 

Q. Not pursuant to any instructions you have received 
from any superior <A. No, sir. 

Q. You used the phrase a short while ago ‘‘when AWC 
tries to sell Bloomingdale’s a program.”” A. Right. 

Q. Did you actually mean that? Do you mean that 
AWC actually has to try to sell Bloomingdale, or doesn’t 
Bloomingdale have to buy from AWC? A. We certainly 
do not. 

Q. Which does not have to do what? A. We don’t 
have to buy from them, and we frequently don’t. 

Q. Is that choice, in so far as your department is con- 
cerned, entirely with you? A. I believe so, yes. 

Q. If you see a line of merchandise that you like which 
AWC does not handle, you are free to purchase it else- 
where? A. Yes, sir. 

Q. And if AWC does handle it, are you still free to 
purchase it elsewhere? A. That is a question which has 
never arisen, and I don’t know the answer to it. 

Q. You have received no instructions on that one way 
or the [499] other? A. No. 

Q. You said that your duties as department manager 
included the buying of merchandise and the operation of 
your department. A. Right. 

Q. Are you responsible for the sales success of your 
department? Is that part of your duties? A. Yes, sir. 
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Q. As a matter of fact, would you say that is the most 
important part? A. Yes, I think it is. 

Q. Everything else leads up to that, right? A. There 
are two things. The most important thing is to make 
money. So I would say that expense control and sales 
interrelated are my prime responsibility. 

Q. But the buying of merchandise and the operation of 
the department are subsidiary to those main functions? 
A. That is not fair. They are essential to it. They are 
all the same thing. In other words, the buying of mer- 
chandise is part of it. When you buy merchandise, you 
have to have in your mind how you are going to sell it, 
or you shouldn’t buy it. It’s one decision. You have de- 
cided basically how to make your buying decision. 

Q. Is part of that knowledge or judgment your ap- 
praisal of the consumer acceptance of the products that you 
contemplate [500] buying? A. That is a major part of it. 


[504] Q. What mark-on do you get on those Kleinart 
curtains? A. 42 and a fraction percent, I believe. 

Q. Does that provide you with an adequate and satis- 
factory profit on them? A. Yes, sir. 

Q. By the same token, is your exercise of judgment to 
select approximately 85 or 90 percent of your line of shower 
curtains from the Jakson brand exercised upon your de- 
cision as to what is the best shower curtain for your de- 
partment rather than what is the best mark-on you can 
get? A. Yes. The prime reason we buy the curtains is 
because we think they are the best line for our store. 

Q. Would you say there is another line of shower cur- 
tains which you buy which gives you an even higher mark- 
on than Jakson? A. Yes, sir. The Brooks curtains we 
normally would make 50 percent on, at least. This is a 
net price curtain. We could price it any way we please, 
but we usually price it to make 50 percent. 
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Q. Then in effect the Brooks price to you is cheaper 
than the Jakson price for curtains of the same general 
range? A. That is hard to agree to, because the curtains 
are not [505] that comparable. 


2s * . 


[507] Q. And it is not until then, therefore, that your 
selection becomes final; is that right? A. The selection is 
certainly not final at that point, and we don’t talk about 
quantity until that point; at least we don’t talk about it in 
any firm sense until that point. 

Q. And at no point along that line are you under any 
directive that you have to buy Jakson merchandise, is that 
correct? A. You mean from the store? 

Q. From anyone. A. No. There is no directive that we 
would have to buy Jakson merchandise. 

Q. Nor is there any directive that you must buy your 
shower curtains from AWC? A. No, there is not. 

Q. I would like to turn to the price you were charged 
by AWC for Jakson merchandise. I will ask you whether 
you receive from time to time bulletins or other written 
communications from AWC which inform you as to the 
price at which AWC will sell the Jakson line to you. A. We 
receive bulletins that the program is being continued and 
that the line is available at a certain mark-on, yes, sir, or 
a certain discount from list price. 


[511] Q. Do you or does anyone else to your knowledge 
at Bloomingdale’s have anything to do with setting that 
price that is quoted by AWC to you for the Jakson mer- 
chandise? A. I don’t believe anyone from Bloomingdale’s 
has anything to do with it. 

Q. In any event, you know that you have nothing to do 
with it? A. I certainly have nothing to do with it. 
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Q. Do you at any time after you have purchased Jakson 
shower curtains from AWC receive any rebate from AWC 
in connection therewith? A. Not to my knowledge. 

Q. Do you at any time after you have purchased Jakson 
shower curtains from AWC receive an assessment, or are 
you called upon for any additional assessment, for any 
such purchases? A. Not that I am aware of. 

Q. Then am I correct that the price that is billed to you 
by AWC, and which is in conformance with Respondent’s 
Exhibit 3, is the firm price? A. Yes, sir. 

Q. When you come to select the shower curtains for 
your department, is the pattern a consideration of any im- 
portance to you? A. It is the major consideration. 

[512] Q. Do you feel in your opinion as a buyer that 
shower curtains of the same price are equal to each other, 
even though they are of a different pattern? 


Mr. Cutler: May I have a clarification of the 
question before I know whether or not I want to 
object? 


Q. Are of equal value to you in your position as the 
manager of the housewares department at Bloomingdale’s. 
A. No, sir, they are not. No two are equal, I would say. 

Q. And the difference between them is governed pri- 
marily by the difference in patterns? A. Primarily by the 
difference in patterns. There are other differences, but the 
pattern is primary. 

Q. Is that because of the style merchandise? <A. Yes, 

sir. 
Q. Will you tell us, please, Mr. Wilson, what is meant 
by drop shipments? A. To me, a drop shipment is when 
you buy something from one address or vendor and it is 
shipped to you from another address or other vendor. 

Q. Would you use that term, then, to describe what 
happens when you buy Jakson shower curtains from AWC 
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and they are shipped to you from the Jakson plant? A. I 
think that you probably would. 

Q. Is that a common practice in your industry? A. It’s 
not a common practice, but it exists in numerous [513] 
instances. 

o ° * 

[531] Joux I. Kreemer, was called as a witness for the 
Commission and, having been first duly sworn, testified as 
follows: 


Direct examination by Mr. Dias: 


Q. State your full name. A. My full name is John I. 
Kreemer. 

Q. And your place of business? A. I am a housewares 
buyer, Strawbridge & Clothier. 

Q. Will you tell us what Strawbridge & Clothier’s 
address is, please? A. 8th and Market Streets, Phila- 
delphia, Pennsylvania. 

Q. And, as a buyer, would you outline your duties? 
A. My duties are numerous. It is to perform the services 
[532] of a job operating and managing a housewares 
department, which entails buying merchandise, seeing that 
it is displayed and sold to the consuming public. I am 
responsible for advertising in the newspaper, for training 
sales people in my department, and the duties are numerous. 

Q. Now on the products dealing with the Housewares 
Department, are there shower curtains? A. Yes. 

Q. Are you responsible for the purchase of shower 
curtains? <A. Yes. 

Q. How long have you been on the job? A. At Straw- 
bridge & Clothier? 

Q. Yes. A. Five years and nine months. 

Q. Will you name your resources for shower curtains 
since you have been employed at Strawbridge? A. One 
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of our resources is the Aimcee Wholesale Corporation of 
New York. The other resource is Joseph A. Kaplan and 
Sons, Inc. We buy a few terry cloth curtains from Terry- 
cloth, from Terry in New Hope, Pennsylvania. 


[540] You purchase direct and also purchase through 
AWC? A. Yes. 

Q. Now referring to Commission Exhibit for Identifica- 
tion 18-C, can you tell us, percentagewise, the volume of 
the direct purchases from Kaplan in relationship to these 
direct purchases or rather these purchases from AWC? 
A. Approximately 20 per cent. 

Q. 20 per cent of the figures shown on Commission Ex- 
hibit 18-C are purchases direct from Kaplan, is that correct? 
A. Actually, it is a little bit higher—about 20 odd per cent. 


[541] Q. As to 1959, and I show you Commission Ex- 
hibit 19-C, is the same percentage figure true in that 
instance as to your direct purchases? A. The percentage 
figure would be slightly smaller. 

Q. Slightly smaller. Would it be less than 20 per cent? 
A. I am certain it would be bigger. It would be nearer 
a third. 

Q. Approximately—your direct purchases would be 
equivalent to approximately one-third of the figure shown 
as purchases from AWC? A. Right. 

Q. All right, sir, now are those estimates also at cost? 
A. Yes, sir. They are. 

Q. Will you describe the procedure in purchasing from 
AWC?! A. Well, we, in the Housewares Department, or 
in the Bath Shop, specifically, where the shower curtains 
are found, we have stock control or unit control books show- 
ing the shower curtains by style, name, and by color. It 
also has the retail price in this book. We have what we 
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call a minimum-maximum [542] basic stock and to reorder 
or buy shower curtains from the Aimcee Wholesale Cor- 
poration we take a stock count. We physically count the 
goods in stock and it is entered into our stock control book. 
We hare a AWC Form, in which the goods we are going 
to purchase is entered. This form is attached to the Straw- 
bridge & Clothier order book form and is sent to AWC, 
for the Wholesale Corporation in New York. 

Q. I see. Then what is the origin of the shipments of 
the shower curtains as you order them? A. The mer- 
chandise itself physically is shipped from Joseph Kaplan 
& Son. 

Q. In New York? A. Yes, sir. 


[544] Q. All right, when do you place your orders with 


AWC. Mr. Kreemer? A. There is no fixed time. When- 
ever we take the acounting we place the order. We try 
to do it on a twice-monthly basis. 

Q. Are there seasons in the shower curtain business? 
A. Can you clarify that a little bit? 

Q. Yes. What I am leading up to is this: I understand 
there are housewares shows? <A. Yes. 

Q. How often are those held? A. There are two big 
national shows, one in January and one in July. 

Q. There is one in July and one in January? A. Yes. 

Q. Which would be the spring and which would be the 
fall, or are they known as that? A. Well, the January show 
was known as the ‘‘January Houseware Show”’, as far as 
I know, and the July show is known as the ‘‘July House- 
ware Show.”’ 

Q. Do you know—At that time do the resources, and 
if you [545] will restrict this to your shower curtains, do 
they at that time show their products? A. Yes, sir, they do. 

Q. And are they at that time showing their new line? 
A. Main line, yes, sir. 
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Q. Is it at that time you determine that you will or 
will not buy a line from a particular supplier? A. To a 
great extent, yes, sir. 

Q. Do you place orders at that time? A. On shower 
curtains? 

Q. Yes. A. No, sir. 


[546] Q. Do you place an opening order at the begin- 
ning of the season, for example, the spring or fall season? 
A. Yes, sir. 

Q. And with whom do you place that order? A. With 
AWC. 

Q. Is it with Mr. Ornstein? <A. It is with him, yes, sir. 

Q. Can you give us some idea of the sizes of your order 
at a time such as that? A. It depends on many things. 
It would vary tremendously. 


[547] Q. Let me ask you this and this may clarify it: 
At the opening of the season, do you at that time place an 
order for your full year’s requirements? <A. Full year? 

Q. Yes. A. No, sir. 

Q. Well, at each season, the spring and fall, you place 
your order for a half year’s requirements? A. Yes, sir. 

Q. All right, can you give us some idea percentagewise 
of the size of your order at that timet A. Percentagewise 
of the total year’s purchases? 

Q. Yes. Now break it down into two seasonal purchases. 
A. It would vary from 8 per cent—it is very difficult to 
be—I would say from 5 per cent to about 9 per cent. 

Q. And that is twice a year that you place an initial 
order of that kind? A. Yes, sir. 

Q. And then do I understand that between those two 
orders you [548] then place orders for additional mer- 
chandise with AWC? A. Beg pardon. 
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Q. Strike that. When I say “‘place orders with AWC”’, 
I mean for the purchase of Jakson shower curtains. A. 
Right. 

Q. When do you purchase direct from Kaplan? A. 
When I need—when I have a sales event that I need mer- 
chandise for. Other than basic staple stocks or on what 
we call special orders in odd sizes. 

Q. All right then will you explain what a special order 
or odd size is? A. Well an odd size—a standard size 
shower curtain is six by six. An odd size would be if the 
bathtub is open on one end and you need a six-foot long 
six-foot wide and nine-feet long to go around the end or 
the stall shower curtain which is 54 inches by 78 inches. 

Q. I take it those are sort of tailormade affairs, is that 
correct? A. Very frankly, I don’t know if they are tailor- 


made. They are sizes other than what we carry. 
Q. Custom made? A. Right. 


* 2s * 


[549] Q. Now, in addition to these custom made or these 
special, large sizes that you buy direct from Kaplan, what 
other type merchandise do you buy direct from Kaplan? 
A. Sale price, promotional price, discontinued merchandise, 
or sometimes seconds, or something that represents a good 
value to the customer, but is a savings to the customer. 

Q. Is that then the extent of your purchases from 
Kaplan—the seconds or obsolete patterns or the special 
size products? A. From Joseph Kaplan direct? 

Q. From Joseph Kaplan direct, yes. A. Yes. 


[550] Q. I see. In buying from Kaplan’s direct, did 
you negotiate prices from Kaplan on the merchandise you 
purchased from Kaplan direct? A. Yes, sir, I do. 

Q. And are the prices on a price list that is issued to 
you? A. If the merchandise is discontinued or it is seconds, 
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in some way I know or they have a price list telling me 
what the regular price would be and I have a very good 
idea what the value of the merchandise is. 

Q. On such purchases, what are the terms and conditions 
of sale? A. Terms and conditions of sale? 

Q. Do you receive a cash discount? A. Yes, sir. 

[551] Q. Is that important? A. Yes, sir; very im- 
portant. 

Q. In your dealings with AWC, do you negotiate prices 
with AWC? A. No, sir. 

Q. In the purchase again of Kaplan’s products? A. 
No, sir. 

Q. How do you arrive at the prices that you are to pay 
for Jakson products? A. On Jakson direct? 

Q. No. No. In your purchases from AWC of Jakson 
products. A. Well, on that form you showed me, it shows 
the retail and discount. 

Q. Refer to Respondent’s 3-A through C, this document. 
A. Yes. 

Q. On such purchases, do you receive— 

Well you receive a discount, you say? 

(No response.) 

Q. Now you say you did not negotiate prices with AWC 
on those purchases? <A. No, sir. 

Q. With whom do you deal on such purchases? A. Of 
Kaplan? 

Q. Yes. A. With Mr. Ornstein or his assistant, Jane 
Winnemer, [552] primarily Ornstein. 

Q. Do you receive from AWC the cash discount? <A. 
Yes, sir. 

Q. Is that important to you? A. Very important. 


[557] Q. Yes. Does the Kaplan salesman call on you? 
A. Yes, sir. 


Tr. 558-559 
158a 


John I. Kreemer—for Commission—Direct 


Q. Will you tell us how often? A. There is no set 
pattern of the time. I think a fair answer would be it 
occurs from one to two times a month. 

Q. And this is during 1958 and 1959? <A. Yes, sir. 

Q. Can you tell us what he does when he calls on you? 


[558] A. He works either with me or my assistant in check- 
ing the stock and being sure that the curtains are on display, 
properly displayed, and answers any technical information 
we may want that a customer may have asked us—the 
pattern and fabric and so forth—and gives us anything 
that he thinks we need in the way of sales pointers and then 
at the same time if we want a promotion, if we want some 
help because we have merchandise that isn’t moving, we 
discuss these things. 

Q. Now this merchandise that may not be moving— 
where had you purchased that merchandise? From AWC 
or Kaplan direct? A. Both. 

Q. Both. And does the Kaplan salesman ever take 
orders for merchandise? A. For merchandise that we are 
buying from Joseph Kaplan? 

Q. Joseph Kaplan, yes. A. Yes, sir. 

Q. Does he ever take orders for merchandise you intend 
to purchase from AWC? A. He doesn’t take our official 
order. The answer to that is he doesn’t take the official 
store order on the shower curtains. 

[559] Q. Does he count your stock? A. Yes, sir. 

Q. Does he advise you that you may be below in a par- 
ticular number or numbers? A. Yes, sir. 

Q. Does he then write-up an order or a recommended 
quantity to be purchased on that? A. Sometimes he has, 
but it is primarily done by my assistant. In other words, 
the form that Mr. Krulik writes up is a stock count form. 
It still has to be referred to our stock control. 

Q. Mr. Krulik is the Kaplan salesman? A. Yes. 
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Q. Was he during 1958 and 1959? A. Yes, sir. 

Q. Now the stock control foreman—is that a Straw- 
bridge foreman? <A. Yes, sir. 

Which one? You mean my control books? 

Q. Yes. A. Yes, sir. 

Q. And is that the item or card that Mr. Krulik fills 
out? <A. No, sir. 

Q. What stock control card is it that he fills out that you 
mentioned earlier? [560] A. He has a Kaplan stock control 
form. 

Q. I see. And does he then leave that with you? A. 
No. We put it into our books. We have had it left with 
us at times. Yes, sir. 

Q. Is it from that form that you subsequently place 
orders with AWC for Kaplan merchandise? 


Mr. Weil: You mean direct? 
The Witness: No. Our order AWC is then 
placed on the AWC order form. 


By Mr. Dias: 


Q. Yes, but the information as to the merchandise and 
the quantity that you desire to purchase from AWC—Is 
that taken from this form that Mr. Krulik fills out? A. 
No, sir. 


Mr. Weil: You mean automatically without 
change? 


By Mr. Dias: 


Q. The witness understands the question. A. I think 
Ido. You are saying when Mr. Krulik says we have three 
Bahama shower curtains in stock that figure is then put in 
our unit control book that on October 6 we have three on 
hand. Our minimum may be six on hand. So from the fact 
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that we ordered, that we have three in stock today, October 
6th, we know that we shall order three more pieces and that 
three is then put on the AWC form. 

Q. Yes, that was the purport of my question and is 
that [561] the way the orders are placed, I mean, from that 
information that Mr. Krulik gives you that your stock is 
up or down and you use that as a guide in ordering Kaplan 
merchandise from AWC? A. Yes, sir. That isn’t the 
only way. We sometimes take the count ourselves. 

Q. Oh, yes, but you do that on occasions. A. Yes. 

Q. Do you negotiate advertising allowances with Mr. 
Krolik or someone else in Kaplan? A. I have attempted 
to negotiate advertising allowances with everybody in the 
Kaplan organization, practically, but primarily with Mr. 
Krolik. 

. a °e 
[588] Mr. Dias: I would like to have marked 
for identification as Commission’s Exhibit 46-A, a 
document entitled ‘‘Price Change Report’’, No. 
34381, dated 4/3/58 and as Commission’s Exhibit 
46-B, a document numbered 1626-16, dated 4/2/58. 


(The documents referred to were marked Com- 
mission’s Exhibits Nos. 46-A and B for identifica- 
tion.) 


By Mr. Dias: 


Q. I will ask you, please, sir, if you will tell us what 
this 46-A purports to be? <A. 46-A is the Strawbridge & 
Clothier Mark Down Form used in the store. 

Q. For what purpose? A. To reduce the retail price 
of the merchandise. 

Q. And 46-B? <A. 46-B is a charge to Joseph A. Kaplan 
and Son for an amount of money. 
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[589] Q. For what purpose? A. To offset the mark 
down. 

Q. On the merchandise shown on 46-A? Is that correct? 
A. Yes. 

Q. Can you tell us, from 46-A, where that merchandise 
is purchased? Was that purchased direct or from Kaplan, 
that is, from Kaplan or from AWC? A. That was pur- 
chased from AWC. 

* * oe 

[590] Q. Can you testify as to the procedure followed 
in connection with these documents? A. Yes, sir. 

Q. All right. A. This is our charge to Joseph Kaplan 
for the amount involved. 

Q. You are referring to 46-B, is that correct? A. I am 
referring to 1626-16. 

Q. 1626-16—that is your charge to Kaplan, you say? 
A. Yes. 

* . e 

Q. Do you know whether or not they paid it? A. They 
didn’t actually give us money. 

Q. Payment in the form of credit or otherwise? A. Yes, 
sir. 

Q. They did? <A. Yes. 

Q. Again, tell us what that represents? Does that 
represent an allowance for the entire mark down shown in 
46-A? [591] A. It represents approximately half of the 
retail markdown. 

Q. I see. 

e e J 

[597] Q. Did Kaplan grant a markdown allowance in 
1958 and 1959? A. Yes. 

Q. All right, now, under what circumstances? A. When 
the circumstances—the circumstances would be when, 
through negotiation with Mr. Krulik, it was advantageous 
to do so. 
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Q. And what were the conditions under which it would 
be advantageous to do so? A. Two things. 

Q. All right, sir, name them both. A. For Strawbridge 
and Clothier to sell more shower curtains either through 
the Wholesale Corporation and in the end to us or to us 
direct. 

[601] Q. Now under the general column ‘‘Unit Price”’ 
there are three sub-columns. One shows ‘‘Present Price’’. 
Explain what that is. A. That is the retail price of the 
merchandise at the time it was formally issued. 

Q. And is this (indicating) the retail price that is sug- 
gested? A. The price the goods is going to be remarked. 

Q. No, no. Under the ‘‘Present Price’”’—How did you 
arrive at that ‘“‘Present Price’? A. That is the price 
that was put on the goods. 

Q. When yon first purchased it? A. Yes, when we 
first purchased it. 

Q. All right, sir, under the subcolumn headed ‘‘Price 
to be Marked’’, what does that indicate? A. That is the 
price we are marking the merchandise down to. 

Q. Down to? A. That is right. 

Q. Then the column headed ‘‘Difference”’, what does 
that indicate? A. That is the difference between the 
original, or the current [602] retail price, and the price we 
are going to mark it down to. 

Q. All right, sir, the next column shows ‘“‘Buyer’s 
Count”. What does that indicate? A. The number of 
pieces involved. 

Q. Then that is extended to show under the column 
marked ‘‘Amount’’ a certain figure. How do you arrive 
at that igure? A. By multiplying the Buyer’s Count num- 
ber by the Difference. 

Q. All right, sir, then since there are more than one 
item on the page, do I understand that the total shown at 
the foot of the page, the first total shown— A. $708.22 
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Q. Right. Does that represent the total dollar differ- 
ence between the present price and the price for which it 
has been marked down for all the merchandise combined 
shown on the document? A. It does, yes. 

Q. Now what is that second total there, the $372.66 
figure? What is that? A. That is the retail dollar amount 
that we are charging to Joseph Kaplan. 

Q. How do you arrive at that amount? That seems to 
have no relation to any of the other figures. Is that figure 
arrived at by negotiation? A. That figure is arrived at 
by applying the departmental markup to it. 

Q. To which particular figure to the first total figure? 
[603] A. The amount we are charging to Kaplan. 

Q. All right, now which of those figures show the 
amount you are charging to Kaplan? A. On Document 
46-A? 

Q. Yes. Does the amount that you are going to charge 
to Kaplan appear on 46-A? A. No, it does not. 

Q. Where does it appear? A. On 46-B. 

Q. All right, sir, now where does it appear on 46-B? 
A. Where it says ‘‘Total Cost Extension’’. 

Q. And that would be in the same box wherein the nota- 
tion appears ‘‘Allowance on Markdown No. 1626-16’’, is 
that correct? A. That is right. 

Q. Can you tell us how you arrive at that figure shown 
there? A. How we arrived at the $195.65 figure on the 
bottom? 

Q. Right. A. Through negotiations. 

Q. With whom? <A. With Mr. Krulik. 

Q. All right, sir, is it a flat sum or is it on a percentage 
basis? A. Neither. 

Q. Well, can you tell us what it is then? [604] A. It is 
an amount based on the amount of merchandise involved. 
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Q. Is it on a per unit basis? Is that correct? A. I 
would say it is on a basis of a per unit basis, right. 

Q. Now is that the procedure that is normally followed 
or always followed during 1958 and 1959 in connection 
with these mark down allowances? A. These specific ones? 

Q. The ones that you have handed me which I have 
not marked but I will eventually in order that we may 
save the same explanation. Will the same explanation 
apply to each and every one of these documents until I say 
otherwise? A. Yes. 


Hearing Examiner Hinkes: Mr. Kreemer, the 
last figure you mentioned, a charge as made to Kap- 
lan—I am not sure I quite understood you. You 
said it was neither a fixed figure or a calculated 
figure. Is there a formula that is used or is it 
simply a negotiated figure that is arrived at? 

The Witness: That is a negotiated figure that 
is arrived at. 

Hearing Examiner Hinkes: No specific formula? 

The Witness: No. 

Hearing Examiner Hinkes: Very well. 


By Ur. Dias: 


Q. Now looking at the merchandise on Commission Ex- 
hibit 46-A, [605] tell us whether or not that merchandise 
has been purchased from Kaplan direct or from AWC? 
A. This merchandise is purchased from Kaplan direct. 


Q. Take a look at the document, please, Mr. Kreemer. 
A. Are we talking about 46-A? 

Q. Yes, 46-A. Tell us whether that merchandise— A. 
This particular merchandise was purchased from the 
Wholesale Corporation, Aimcee Wholesale Corporation. 
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Q. Just a minute, you did say Kaplan. A. This par- 
ticular merchandise was purchased from AWC. 


[622] Q. Is there any fixed time for returning mer- 
chandise in that fashion? A. No, sir. 


[623] Q. All right, will you turn to the next document, 
53-B, and tell us the circumstances under which that mer- 
chandise was returned? A. This appears to be excess 
stock merchandise that we had in a quantity more than 
we wanted and we are returning it. 


[625] Q. Now what does ‘‘excess stock’? mean? Can 
you explain that? A. ‘‘Excess stock’? generally means 
“stock in excess of what we wish to carry at a given time’’. 

Q. How does it occur then that you have this excess 
stock? Is this merchandise not purchased originally from 
or through AWC? A. This merchandise? 

Q. Yes. A. Is purchased from AWC. 

[626] Q. All right, now, is it that you purchased more 
than you could use or— 

Well answer that. Did you purchase more than you 
were able to use? Is that the reason for the return? <A. 
In a specific return, you mean? 

Q. Yes. A. Or when it says ‘‘excess stock’’? 

Q. When it says ‘‘excess stock’’, A. It means that 
through some set of circumstances you have purchased 
more than you needed at that time. 

Q. Is it a question of overestimating the consumer de- 
mand for a particular model? A. No, not always. 

Q. Not always? A. It could be through human error 
in taking a stock count. In our stock room count it may 
appear on the shelf as ‘‘two’’ and they may be buried 
somehow and actually we have four or six pieces. 
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Q. I notice in many instances the document bears the 
notation ‘‘ Arrangements made with Mr. H. Krulik’’. What 
does that indicate? A. It means that we discussed with Mr. 
Krolik the fact we had this stock that we didn’t wish tc 
have and made arrangements to return it. 

Q. He has given you permission to return them, is that 
correct? [627] Authorization? 


Mr. Weil: Well, ‘‘authorization’”’ is a word 
with certain legal connotations. I would object to 
that. If the witness wants to report conversations, 
types of conversations had on those occasions, I 
won’t object to that. 

Hearing Examiner Hinkes: Let him answer each 
individual question. Just what is the meaning of 
the expression of ‘‘arrangements were made to re- 
turn it’’? 

The Witness: It means that we negotiate to re- 
turn it to Mr. Krulik. 

Hearing Examiner Hinkes: What was his part 
in the negotiations? 

The Witness: Either ‘‘send it back’’ or ‘‘don’t 
send it back’’. 

Hearing Examiner Hinkes: You mean he said 
either ‘‘send it back’? or ‘‘don’t send it back’’? 

The Witness: That is right. 


By Mr. Dias: 


Q. You mean he gave you a choice? A. No, not at all. 
Q. In those instances—Do I understand—maybe this 
would clarify it—where you have stock that you would like 
to go back, you talk to Mr. Krulik and then he said, ‘‘Yes, 
you can send it back’’ or ‘‘No, you can’t’’, and these were 
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instances where he said ‘‘Yes, you can send it back’’. Is 
that the situation? [628] A. Yes. 


* * * 


[629] Q. Let me see if I follow you now. On this 
particular model, you had at some time in the past received 
a mark-down allowance, is that correct? A. On the par- 
ticular 10 cents on line 2 of this column. 

Q. How about the ‘‘8’’ on the first line—Would it be 
included? [630] A. I am sorry. You are right. 

Q. The 8 and 10 cent. All right, so somewhere prior 
to this time you have received this mark down allowance 
from Kaplan, was it? A. Yes. 

Q. On these products? A. Yes. 

Q. Despite that markdown, I take it there was some of 
these sets—18 in all—8 of one and 10 of the other—that 
was still left over, and at this time then you are returning 
those 18 pieces, or 8 pieces and 10? A. Actually, I think 
the simple explanation is that the retail price we owned 
them at, at the mark-up per cent—to me it is a simple 
explanation. 

Q. But it does represent merchandise on which you 
had received an allowance, a mark down allowance, and 
then, even with the reduced price it didn’t move, there 
was some left over, that you then returned to Kaplan, is 
that correct? A. Yes. 


Mr. Weil: Returned physically to Kaplan and 
this was billed to— 
The Witness: AWC. 


[634] Q. Now in connection with No. 1626-38—You 
know the reason for the return. Will you explain that, 
please? A. That is the same. ‘‘Excess stock’’ is the 
‘‘remainder of promotion stock’? we had over and above 
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what we wished to have. We didn’t want these in this 


case. 
Q. Were these some shower curtains which you had 
purchased for a promotion, is that correct, and these were 
left over from the promotion? A. I would assume that, 
yes, sir. It says, ‘remainder of promotion’’. 


[635] Q. Can you explain ‘‘discontinued patterns’’? 
Can you explain who discontinued the pattern? Did Straw- 
bridge discontinue buying the pattern, or did Kaplan dis- 
continue making the pattern? A. In this particular case, 
just looking at this I would assume that both Strawbridge 
and Kaplan discontinued them. 

Q. And do I understand that on this item also you 
received 2 mark down allowance previously? <A. Yes, sir. 


[641] Q. Available. All right. In connection with these 
mark-down allowances, who checked the quantities to be 
sold at the mark-down price? A. Who checked? You 
mean who determines that number? 

Q. Yes. A. I do. 

Q. In the approval that is made by the Kaplan repre- 
sentative, Mr. Krulik, or somebody else from Kaplan, do 
they actually count the merchandise or take your word for 
the number of pieces that are to be sold at markdown price? 
A. They take my word for it and I think I ought to state, 
too, that they, many times, are a part of the count. As I 
stated earlier, Mr. Krulik has helped us to take our stock 
count. In the case of a markdown, he may have worked 
with my assistant or may help in determining the count. 

[642] Q. To determine the actual number of pieces? 
A. Bight. 


e * & 
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[647] Cross-examination by Mr. Weil: 


[658] Q. And do you also visit the showrooms of any 
shower curtain manufacturers other than Jakson— A. 
At the shows? 

Q. No, apart from the shows. A. I have. Yes, sir. 

Q. Do you examine the lines of other shower curtain 
manufacturers at the shows? A. Yes, I do. 

Q. Does your department receive visitors from the 
sales representatives of those shower curtain manufac- 
turers? <A. Yes, sir. 

Q. Are you under any instructions from anyone to 
purchase your shower curtains only from AWC? A. No, 
sir; I am not. 

Q. Are you under any instructions from anyone not to 
purchase shower curtains other than Jakson? A. No, sir; 
I am not. 

Q. Do you have absolutely unfettered discretion to 
purchase whatever shower curtains you wish to buy from 
any resource you wish to purchase from? <A. Absolutely 
un— 

Q. —fettered. A. Yes, sir. 

[659] The store has enough faith in me and my job 
that they leave it to my discretion. I believe. I am still 
working there so I believe that is right. 

Q. And, in any event, you were free to make those 
purchases in any way you see fit? A. Yes, sir. 

Q. You testified this morning, by the use of percent- 
ages and certain base figures, to your volume of shower 
curtain purchases in the Housewares Department. Do you 
recall that? A. Yes, sir. 

Q. I think you said, too, that the other department of 
your store, No. 63, Department No. 63, deals in Ames and 
Para shower curtains, is that correct? <A. Yes, sir. 
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Q. Have you recalled the proper title of that depart- 
ment? A. J am ashamed to say that I have not. I think 
it is ‘‘Piece Goods’’. 

Q. Would it refresh your recollection to suggest to 
you the name ‘‘Shower Curtains & Towels”? A. Yes, sir. 

Q. Is that the title? A. Yes. 

Q. Of Department No. 63? A. Yes. 


[662] By Mr. Weil: 


Q. Do you know what volume of shower curtains is 
handled in Department 63? A. Approximately. Yes. 

Q. All right now, express that volume in terms of per- 
centages of the volume that you do in Housewares? A. It 
is less than half. 

Q. Less than half? <A. Yes. 

Q. Is it very much less? A. No. 

Q. When you make a selection of shower curtains for 
purchase for your department, Mr. Kreemer, do you pay 
any attention to the style or pattern of the shower curtains 
that you select? A. Yes, sir. That is very important. 

Q. In your opinion as a buyer, are not all shower cur- 
tains which will retail at the same price essentially the same 
shower curtains even though their patterns are a lot dif- 
ferent? .A. Yes, sir, they are. 

Q. They are essentially the same? A. The actual phys- 
ical makeup? 

Q. Beg pardon? A. Do you mean the actual physical 
makeup or what? 

Q. No. You said that in your purchase of shower cur- 
tains the [663] particular style or pattern is very impor- 
tant. A. Very important. Right. 

Q. Now suppose that you have two shower curtains of 
different style and different pattern but they will both re- 


Tr. 664 
171la 


John I. Kreemer—for Commission—Cross 


tail at $6.95. For your purposes as a buyer, aren’t they 
essentially the same shower curtains, or are they? A. Well, 
they are not essentially the same if I think one will sell 
better than the other one. 

Q. So it is not the price that serves as your basis for 
selections so much as what you consider to be the resale- 
ability of the style, is that correct? A. That is very im- 
portant; yes, sir. 

Q. And when you select certain shower curtains for ad- 
vertising and decide to spend your morey on advertising, 
how much attention if any, do you pay in selecting which 
particular styles to advertise, or to the style or pattern of 
the shower curtain? A. That is a very important feature. 
The style and pattern is very important but again it de- 
pends on whether you are running a price promotion or a 
prestige institutional type of promotion. 

Q. When you select a pattern to spend your advertis- 
ing money on, is it not a fact that you try to pick the ones 
that you advertise that you think will be the most attrac- 
tive to the public and most likely to sell to the public? 
Isn’t that true? <A. Yes, sir. 

[664] Q. And is it at that point that the particular 
style plays an important part in your judgment? <A. Style 
always plays a very important part. 

Q. In addressing yourself to one of the documents that 
was put into evidence this morning, Mr. Kreemer, you made 
reference to your departmental mark-on. Do you recall 
that? A. Right off I don’t recall the exact— 

Q. I think it was in connection with one of the credit 
memoranda. 

Well, in any event, whether you recall that or not, does 
the term ‘‘departmental mark-on’’ mean anything to yout 
A. Yes, it does. 

Q. Will you tell us what it does— A. Departmental 
mark-on? 
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Q. Yes. A. Departmental mark-on is—in the Bath Shop 
Department or any of the departments of the Housewares 
Department—when you speak of mark-on it applies to me, 
to the difference between what I pay for the goods and what 
I sell them for. 

Q. And what do you mean by the phrase ‘‘departmental 
mark-on’’? A. That is all the merchandise in that depart- 
ment at a cost— 

Q. The average of everything you have? A. That is 
right. 

[679] Joux I. Kneemer resumed the stand and, hav- 
ing been previously duly sworn, testified further as follows: 


Cross-examination by Mr. Weil (Resumed): 


[701] Q. That is, the price to you is set by AWC? A. 
Yes. 

Q. Does Kaplan, to your knowledge, play any part in 
setting those prices? A. The price AWC sets for us? 

Q. Yes, charges you. A. To my knowledge, no, none. 

Q. Does your store or anyone in your store set or par- 
ticipate in setting those prices that AWC charges you? 
A. No, sir; they do not. 

Q. You certainly don’t? A. No, sir; I don’t. 

Q. You said yesterday that you don’t negotiate the 
AWC prices on the Jakson shower curtains. What did you 
mean that you don’t negotiate them? A. I don’t remember 
the question, but what I meant was that if Mr. Krulik comes 
in I don’t nezotiate the AWC price with him. 

Q. As a matter of fact, even so far as AWC is con- 
cerned, isn’t it the fact that they tell you what the price 
is and you either pay it or you don’t pay it—there is no 
room for negotiation even there? A. Right. 
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Q. So even where AWC is concerned, wouldn’t it be cor- 
rect to [702] say that you don’t negotiate the price? A. 
That is right. It is a set price that I buy them for. 

Q. You take it or leave it? A. Right. 

Q. But you don’t negotiate it? A. No. 

Q. Do you ever receive any rebates from AWC based 
upon your purchases of Jakson shower curtains from 
AWC? A. No, sir. 

Q. Do you ever receive any additional assessments from 
AWC for purchases of Jakson shower curtains you have 
made from AWC? A. No, sir. I do not. 

Q. Once you have purchased that merchandise from 
AWC and paid for it, that is an end of it, right, insofar 
as price is concerned? There are no further price— 


Mr. Dias: I object. That is contrary to the evi- 
dence. The evidence shows that is not the end of it. 
They get somewhere along the line the mark-down 
and somewhere along the line they may return goods, 
so obviously that is wrong. 

Mr. Weil: You are right about that. 


. . . 


[703] Q. And when you are billed for the Jakson 
shower curtains that you have bought from AWC, from 
whom do you receive that bill? A. From AWC. 

Q. And to whom do you pay it? A. AWC. 

Q. You testified yesterday that you take the cash dis- 
count on purchases that you make from Jakson, you also 
take the cash discount on purchases that you make from 
AWC of Jakson merchandise, is that correct? A. Yes, 
sir. 


Q. And that you consider that discount, that cash dis- 
count very important? A. Yes, sir, it is. 

Q. And you consider it just as important on the 
purchases that you make from AWC as on those that you 
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make from Kaplan directly, is that correct? A. Cash dis- 
count is important no matter from whom you buy it. 

Q. And regardless of the price at which you buy it? 
A. Yes, sir. 

Q. And regardless of how much profit you make on the 
merchandise that you have bought, the cash discount is 
still important, is that correct? [704] A. By “‘profit”’? you 
mean ‘‘additional mark-up’’? 

Q. Either, initial mark-on, gross profit or net profit? 
‘A. The two per cent cash discount is very, very important. 

Q. Regardless of how profitable the merchandise will 
be even without it? A. Regardless of how profitable the 
merchandise will be even without it? 

Q. Yes. A. Sure—cash discount—anything I buy for 
the Housewares Department the cash discount I receive is 
very, very important. 

Q. Even though you would still be making a very hand- 
some profit if you didn’t take the cash discount? 


Mr. Dias: I object to the constant heckling of 
the witness. He has answered at least three times 
and I don’t know what— 

Hearing Examiner Hinkes: Sustained. 

Mr. Weil: If your Honor please, this is cross- 
examination and I want to make sure of the sense 
he makes— 

Hearing Examiner Hinkes: He has answered 
several times. 

Mr. Weil: All right. 


[728] By Mr. Weil: 


Q. Now I will call your attention, Mr. Kreemer, to the 
fact that Commission’s Exhibit 35-B, which refers to a 
catalogue, namely, the spring catalogue, and purports to be 


175a 


John I. Kreemer—for Commission—Cross 


the contract relating thereto, and Commission’s Exhibit 
37-B, which refers to the Home Needs Catalogue, are dif- 
ferent in their form and the question that I will ask you 
with regard to those two exhibits is this: Whether there 
was any difference in the operation involving the advertis- 
ing covered by each of those exhibits? A. No, there was 
no difference in the operations. The reason the two forms 
are different is that at the time of the catalogue advertise- 
ment I didn’t have handy our catalogue form agreement. 
You will notice that I wrote up here (indicating)—this is 
my handwriting—‘‘Spring Catalogue’’—which means this 
refers to the Spring Catalogue. 

Q. Yes. So that the actual conduct of the advertising 
and Kaplan’s relationships to it were the same in each 
instance, is that correct? A. Yes, sir. 


[730] Mr. Dias: It seems to me counsel is en- 
gaging in quite a bit of crystal-balling. The Commis- 
sion has indicated a ruling has been made and that 
being so I don’t see the relevancy of what somebody 
might do and, further than that, what the courts 
might consider or the Commission might consider. 

Hearing Examiner Hinkes: Well, this is the 
Respondent’s argument if I understand it: That 
availability may be shown in more than one way 
and the way that he is attempting to show it appar- 
ently is by the buyer’s understanding of the trade 
practices. To that extent I believe it is permissible 
as a basis for his legal argument. 

Mr. Dias: May I have the same objection, con- 
tinuing objection rather than just jumping up? 

Hearing Examiner Hinkes: Yes. 

Mr. Weil: Read the last question and answer 
back, please? 

(Question and Answer was read back by re- 
porter.) 
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Q. And in the words of the Hearing Examiner, such 
advertising allowances in this particular field are pretty 
much of a [731] trade practice? A. Yes, sir. 

Q. Is that also true with regard to accepting returns 
of merchandise? <A. Yes, sir. 

Q. And with regard to mark-down allowances? A. Yes, 
sir. 
Q. And is it also true with regard to these special pro- 
motional buys that you have referred to of special mer- 
chandise for a special promotional event? A. I don’t 
know from actual experience. It would depend. 


Mr. Dias: I object to any further answer. He 
doesn’t know from actual experience. I think that 
ends it. 

Mr. Weil: May we see what he has in mind? It 
can always be stricken. 

Mr. Dias: It is a lot easier to keep it out to 
begin with. 

Hearing Examiner Hinkes: Let’s have the an- 
swer first. Do you know the answer to the question 
that has been propounded? 

The Witness: Beg pardon? 

Hearing Examiner Hinkes: Do you know the 
answer to the question of Mr. Weil’s? 

The Witness: Do I know the answer to the ques- 
tion he put to me? 

e e e 
[750] Q. Mr. Kreemer, in the city of Philadelphia, do 


you know it to be a fact that the Jakson shower curtains 
are fair-traded at retail? A. Yes, sir, I do. 
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Q. And, as a matter of fact, is there any price com- 
petition at retail in Jakson shower curtains in Phila- 
delphia? A. No, sir, not on the regular line. 

Q. Now you testified that you get your retail prices 
for Jakson shower curtains from documents such as 
Respondent’s Exhibit 3, particularly 3-B and 3-C. Do 
you recall that? A. Yes, sir. 

Q. And those prices that are shown there in the columns 
headed ‘‘Retail’’ are the fair trade prices, is that correct? 
A. Yes, sir. 

Q. So the total of the price you have to sell that for 
here in Philadelphia, is that not true? A. Yes. 

Q. And do you cut those fair trade prices in your sale 
of Jakson merchandise? <A. No, sir, I do not. 

Q. You described yesterday this procedure of a stock 
count of Strawbridge’s preparation of an order for Jakson 
merchandise based on what the stock count shows against 
your stock control figures. Do you recall that? [751] A. 
Yes, sir. 

e e e 

[766] Q. Does Mr. Krulik have any say in the matter 
as to what the new mark-down price will be? <A. No, sir, 
he does not. 

Q. You determine that on your own accord? <A. Yes, 
sir. 
Q. Having determined that, then you determine what 
the difference in the price is in order to arrive at this column 
[767] (indicating), which is the difference between your 
new mark down price and the former regular retail price, 
is that correct? <A. Yes, sir. 

Q. All right, now, when did you get Mr. Krulik’s ap- 
proval that this mark down that you have—the new mark 
down price— 


Mr. Weil: Oh, no, Mr. Krulik doesn’t approve 
the new mark-down price. 
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Mr. Dias: I didn’t say that. Let me finish the 
question. 


By Mr. Dias: 


Q. After you have determined what the new mark down 
price is, when do you talk to Mr. Krulik as to how much 
you are going to be allowed on that mark down? 

Let me give you a specific instance here now: The first 
item is Bahamas at $6.95, the regular retail price— A. Yes. 

Q. In your own independent determination you decided 
the item had to be sold at $3.49. You checked your stock 
and you have 44 pieces of that. Mr. Krulik, I take it, has 
checked the stock and he agrees you have 44 pieces, am I 
correct about that? A. Well, he may accept—I can’t give 
you a definite answer on that this particular case. He may 
accept my word for the fact I had 44 pieces. 

Q. All right, but somewhere along the line he agrees 
with [768] your figure as to the amount you have on hand? 
A. Correct. 

Q. Either by actual count or by accepting your word 
for it, is that correct? A. Yes. 

Q. Now then we know from this tabulation here that the 
difference between the $6.95, your original selling price, 
and the $3.49, the price you determined of your own accord 
had to be the price in order to sell the merchandise, the 
difference between those two prices is $3.46. A. Yes. 

Q. And we know you had 44 items. A. Yes. 

Q. At what point in this procedure does Mr. Krulik 
agree that you are entitled to some allowance on that $3.46 
difference? A. Through or during some part of the nego- 
tiation before this document is written. 

Q. Yes. A. This document may not be written for two 
or three or four days, and the discussion— 

Q. All right, but you determined—between you you de- 
termined that this $3.46 is the amount that you have to 
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negotiate on in order to get a contribution from Kaplan, is 
that correct? 


Mr. Weil: I don’t think that is quite what has 
been [769] testified to. 


By Mr. Dias: 


Q. Tell us whether or not that is correct? A. Restate 
that, please. 

Q. Yes. We worked this down so we find out that the 
difference between the regular retail price and the new re- 
tail price, that is, the mark down price, we find out the 
difference is $3.46. When you negotiate with Mr. Krulik 
to determine the amount that Kaplan will allow you toward 
that—the amount is allowed toward that $3.46 difference, 
is it not? A. Yes, sir. 

Q. All right now at what point does Mr. Krulik agree 
with you that the $3.46 is the negotiating point and then 
you would negotiate and you would arrive at some amount 
to be granted toward that $3.46? A. Well he doesn’t— 
If I understand you he doesn’t, Mr. Krulik does not agree 
that the $3.46 is the amount involved. 

Q. He does not agree to that? A. No, he doesn’t—he 
doesn’t—when we are working and talking about the dif- 
ference between $6.95 and $3.49 I believe is the figures you 
gave me, he doesn’t say—in other words, I am trying to 
get as much from him to help my operation and he is trying 
to give me as little as he can. 

Q. All right then, let’s find out exactly how he does it. 
You have these products on hand. When do you start nego- 
tiating [770] with him at all looking for a mark down? A. 
The minute I realize that I have merchandise in my stock 
that I have to mark down, the first time I see him after 
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that I am going to start working on him to give me some 
mark down relief. 

Q. All right, how does he arrive at the amount per cur- 
tain that will be granted, or is it on a per curtain basis? 
A. I cannot give you one answer on that, too. Sometimes 
I wish I knew how he did arrive at it. I think it is just a 
simple matter of bargaining. 

Q. Is it, or is it not, a fact that however you arrive at 
the amount it is based upon the difference in the normal 
retail price and the new selling price, the new retail price? 
A. It is based on it as far as I am concerned, not as far 
as he is concerned. In other words, I am interested in the 
mark down that is being charged to my department. In 
this case it is $3.46 on each curtain. 


Hearing Examiner Hinkes: Does Mr. Krulik 


know that? 

The Witness: Beg pardon? 

Hearing Examiner Hinkes: Does Mr. Krulik 
know that? 

The Witness: He, as well as any gentleman in 
the retail business knows the mark down charged to 
your department is a black mark and you want to 
keep that to a minimum. 

[771] Hearing Examiner Hinkes: Does he know 
that this $3.46 is on that particular curtain? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: You tell him in your 
negotiating you propose to mark it down from $6.95 
to $3.49, whatever the figure is? 

The Witness: Yes. 

Hearing Examiner Hinkes: So he knows there 
is a markdown of some dollars and cents? 

The Witness: Yes, sir. 
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Hearing Examiner Hinkes: Then do you ask him 
for an allowance? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Toward the $3.46 or 
whatever that mark down dollar and cent figure is? 

The Witness: Toward the $3.46, but rather ini- 
tially we approach it on the basis of the unit. I am 
talking about $3.46 or total markdown. 

Hearing Examiner Hinkes: All right, you are 
talking about a specific dollar and cent markdown 
that may be placed if your plans go through and you 
are asking him for a specific dollar and cent con- 
tribution toward that, or is it not that? 

The Witness: I am asking him for as much as 
I can get out of him. 

Hearing Examiner Hinkes: Do you ask him, ‘‘I 
want [772] as much as I can get out of them’’? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: You don’t ask for a 
specific dollar and cent figure? 

The Witness: No, sir. 

Hearing Examiner Hinkes: Is he the first one 
that comes up with a dollar and cent figure? 

The Witness: Beg pardon? 

Hearing Examiner Hinkes: Is he the first one 
that mentions a dollar and cent figure? 

The Witness: Not necessarily. 

Hearing Examiner Hinkes: Then sometimes you 
are the first to mention a dollar and cent figure? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: That was my orig- 
inal question. 

The Witness: I said sometimes, 

° * * 

[777] Hearing Examiner Hinkes: Well, now, pre- 

sumably what you are going to get from the manu- 
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facturer is determined in your negotiations with the 
manufacturer’s representative? 

The Witness: That is correct. 

Hearing Examiner Hinkes: So that what you do 
then in talking to Krulik about this allowance is to 
make further calculations on the total markdown 
which you propose to make? 

[778] The Witness: I don’t think—TI think I also 
said that when I talk mark downs, getting back to 
this hypothetical case, if you will, I am faced with 
the prospect of taking $100 worth of mark downs at 
retail—if I can get the manufacturer to give me $100 
to offset that markdown, it is marvelous. 

Hearimg Examiner Hinkes: You are better off 
than you were before? 

The Witness: Yes, definitely. 


[779] Hearing Examiner Hinkes: $60, yes. Are 
you charged $60 or $100? 

The Witness: Retail I am charged—I am—if it 
is on a claim I am given credit for $100. 

Hearing Examiner Hinkes: You are given credit 
by whom? 

The Witness: By our store accounting system. 
In other words, I am not penalized for that $100 
markup. 

Hearing Examiner Hinkes: Yes. And the figure 
that is used is $100 in that case? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Is the other figure 
of $60 used also? 

The Witness: Yes, sir, it is. 

Hearing Examiner Hinkes: And for what pur- 
pose? 
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The Witness: In the retail method of accounting 
which Strawbridge & Clothier employs, I have two 
inventories and—actually I have three inventories— 
but for this case I have two inventories. One is the 
total resale dollars of everything I purchased. Cor- 
respondingly, I have a cost inventory which is the 
total of all the amounts that I have paid for the 
goods. Now when I am permitted to charge a mark- 
down to [780] a manufacturer it reduces my total 
cost inventory, it reduces my total retail inventory. 

Hearing Examiner Hinkes: Now then stopping 
right there, the $100 is used to reduce your retail 
inventory figure? 

The Witness: Yes. 

Hearing Examiner Hinkes: Actually, however, 
your cost was only $60 of that $100? 

The Witness: Yes. 

Hearing Examiner Hinkes: If the manufacturer 
comes through with a $60 markdown allowance, you 
are then credited with $60 on the cost and you retain 
it in your own company? 

The Witness: Yes. 

Hearing Examiner Hinkes: Now getting back to 
this particular instance with Mr. Krulik, Mr. Krulik 
knows from your negotiations, does he not, there is 
a $700 and some markdown on price, retail price, 
that you proposed in your figures? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Involving a number 
of items? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Does Mr. Krulik 
know the cost figure that is applicable to this $700 
and some, your cost figure that is applicable? 
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The Witness: He would only know that if I pur- 
chased [781] it through Joseph Kaplan. 

Hearing Examiner Hinkes: Did you discuss with 
him your cost figures on the merchandise that you 
proposed to mark down where the merchandise was 
not purchased directly from Kaplan? 

The Witness: No, sir. I did not, nor do I dis- 
cuss with him the cost price of merchandise pur- 
chased directly from Kaplan. In other words, my 
primary consideration is the retail dollar mark- 
down being charged to my department. 

Hearing Examiner Hinkes: You do not mention 
to him at any time what your cost figure is repre- 
sented by the 700 and some dollar markdown that 
you are proposing? That is in negotiating for an 
allowance. Do you get the picture? 

The Witness: Yes, I get it. 

Hearing Examiner Hinkes: In negotiating for 
an allowance from him toward a proposed retail 
markdown of $700— 

The Witness: Well, I don’t know just quite how 
to answer that because he knows—I can’t—I am 
assuming— 

Mr. Weil: I have been quiet here for a lot of 
testimony as to what Mr. Krulik knows or doesn’t 
know. 

Hearing Examiner Hinkes: No, I am asking 
about what you talked about with him. 

Mr. Weil: Yes. 

The Witness: I talked to him on the basis of how 
[782] much is he going to share in this markdown 
with me. 

Mr. Weil: Retail. 

Hearing Examiner Hinkes: Which markdown? 

The Witness: $700. 
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Hearing Examiner Hinkes: That is the only 
figure that you talked about in this negotiation or 
did you go on to discuss how much of that represents 
actual cost, how much of that $700? 

The Witness: In this case, selfishly my interest 
is in the retail dollar markdown I am faced with. 

Hearing Examiner Hinkes: He, at no time then, 
knows what your cost figure is from you, at any rate? 

The Witness: No, sir, he doesn’t. 

Hearing Examiner Hinkes: You may continue, 
Mr. Dias. 

Mr. Dias: I wonder if it might help if we took 
a few minutes to read Mr. Kaplan’s testimony as to 
how you arrive at this markdown? It is on pages 
447 and following. We have another copy if you 
would like to read it. I would like to read it myself 
and maybe we can arrive at something. 

Hearing Examiner Hinkes: Do you want to read 
it on the record? 

Mr. Dias: No, not on the record. I thought we 
might read it to ourselves. 

Hearing Examiner Hinkes: Off the record. 

(Discussion off the record.) 

[783] Hearing Examiner Hinkes: On the record. 

Mr. Dias: It is my understanding from reading 
Mr. Kaplan’s testimony that the subjunctive nego- 
tiations aimed at reduced costs to the retailer so 
that in effect they absorbed some of the loss that 
occurs when the item is resold at this markdown 
price, and, again, I repeat my comments earlier, that 
whether or not this particular documents, this 
marked-down document, the ‘‘A’’ portion of all of 
these documents, whether or not they go to Kaplan 
makes no difference in this proceeding for the rea- 
son that Kaplan has been notified, constructively or 
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otherwise, by Mr. Krulik, or certainly it has met 
with his approval, and the number of items to be 
marked down, the normal retail price of the item, 
the description of the items—they have all been noted 
and approved by Mr. Krulik and in effect Kaplan 
gets this information in one form or another. It 
is the only way they can base their markdown allow- 
ances. It is the only way an approval can be granted. 

If it were a fact that the allowances were granted 
just willy-nilly on the buyer’s say-so there would 
be no need for any sort of an itemization, but it is 
because they do check them that they have to have, 
and we, in turn, should have, the same type of in- 
formation in the record. Without this information 
we have a document in here that shows 387 shower 
curtains, markdown allowance $223.96, on this docu- 
ment 47-B, and I submit that is completely meaning- 
less in this record. We [784] should know what the 
items were that received the markdown allowance 
because Krulik knew. 

Mr. Weil: I think, your Honor, there is a marked 
and critical difference between information and a 
document, even though the document happens to con- 
tain some of that information. Mr. Kreemer’s name 
has now become important to this case and Mr. 
Kreemer’s name has been known for many years to 
the Respondent in this case. Undoubtedly Mr. 
Kreemer’s name appears in the telephone book. 
That doesn’t mean the telephone book could be in- 
troduced as an exhibit in this case. The mere fact 
that Kaplan does business with Strawbridge & 
Clothier and may have known some of the informa- 
tion that Strawbridge & Clothier in turn puts into 
its internal records does not mean that Kaplan has 
either constructive notice of those records or has im- 
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pliedly acquiesced in them or authorized Strawbridge 
& Clothier to keep those records in the form that 
Strawbridge & Clothier does keep them. 

These documents I have moved to strike have 
been shown by the Voir Dire Examination to be 
purely internal records of Strawbridge & Clothier 
maintained for particular purposes of its own, main- 
tained according to a system that they have estab- 
lished and they control, for reasons satisfactory to 
them, and which are in no way binding on Kaplan. 
Kaplan was never shown these documents. They 
have nothing to do with them. If, as a result of 
granting my motion, the [785] only thing we would 
have in evidence is a document of the sort Mr. Dias 
has described, then I say that is the only sort of 
document that should be in evidence because it is 
the only document that Kaplan saw. 

Hearing Examiner Hinkes: Let me straighten 
one thing out with you, Mr. Kreemer. Whose ini- 
tials are these on 46-A? 

The Witness: Mr. Rittenmayer, the head of our 
Accounts Payable Department. 

Mr. Dias: May I be heard a little further, your 
Honor? This is the first time I have ever heard 
that because a Respondent has not seen a particular 
document it is per se inadmissible. If the document 
is relevant, and this is relevant, it demonstrates the 
items on which the allowance was granted, and that 
is the purpose of this—as long as they are relevant 
they are admissible. 

Mr. Weil: No, it also has to be binding on the 
party. 

Hearing Examiner Hinkes: Let me make my rul- 
ing. I have heard sufficient argument, I think. That 
is 46-A. The motion to strike is denied. This rep- 
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resents, in my opinion, nothing more than a reduc- 
tion to writing of matters discussed between the 
Respondent’s agent and the store or the store repre- 
sentatives, and all of the items contained herein are 
therefore within the knowledge of the Respondents. 

Of course, when I say ‘‘items’’ I am speaking of 
the [786] identification of the merchandise, the quan- 
tity of the merchandise, the markdown in dollars 
and cents, the markdown being the difference be- 
tween the former price and proposed price at retail. 

My observations concerning the Respondent’s 
knowledge, however, does not include the breakdown 
of the total markdown amount which apparently rep- 
resents the store’s calculation of the cost to it of the 
markdown. 

By the same token, 46-B as to the portion that 
goes to the Respondent, of course, is obviously ad- 
missible and inasmuch as a physical separation of 
the documents, to separate the righthand portion 
thereof from the lefthand portion is not feasible, I 
will allow the entire document to stay in the record, 
denying the motion to strike, with, however, this 
comment: That, in my opinion, the data contained, 
specifically the dollar and cents data contained in 
the righthand portion of 46-B appears to be incom- 
petent evidence as far as the Respondent is con- 
cerned, the figures never having been brought to the 
Respondent’s attention in any way. 

I think that concludes my remarks. 

Mr. Weil: Mr. Examiner, I have no objection 
to allowing the entirety of the ‘‘B’’ sections to re- 
main physically here. I am aware of the difficulty 
of taking scissors and cutting them off and resta- 
pling them, but in view of your Honor’s observations 
as to the competency of the righthand portions of 
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[787] those documents, with which I agree, may it, 
for the record, be recorded, that insofar as that por- 
tion of the ‘‘B’’ documents are concerned, that while 
physically in the record they are not to be deemed 
to be in the record as a matter of evidence? 

Hearing Examiner Hinkes: That was my intent 
in my observations and, by the same token, the two 
breakdown figures of the total markdown contained 
in 46-A are also not part of this record. 

Mr. Dias: Now if they are not part of the record 
may I consider them as part of an offer of proof at 
this time? 

Hearing Examiner Hinkes: Of course. 

Mr. Dias: And your remarks in connection with 
46-A and B apply to 47-A and B, 48-A and B, 49-A 
and B, 50-A and B, 51-A and B and 52-A and B? 

Hearing Examiner Hinkes: Correct. 


Cross-examination by Mr. Weil (Resumed) : 


Q. I am puzzled, Mr. Kreemer, and perhaps you can 
help me, as to Commission’s Exhibit 49-A and B. Will 
you please look at those and tell me what the articles of 
merchandise are that are referred to in those exhibits? 
A. This is soap. 


Mr. Weil: Yes. I move to strike the exhibits. 

Mr. Dias: I object. The Complaint is directed 
against [788] Kaplan products. If Kaplan sells soap 
they also sell hooks for shower curtains and just 
because it is not a shower curtain I can’t help that. 
He is selling soap. 

Mr. Weil: I think the complaint is limited and 
certainly all the documents that have been put into 
evidence so far have been for the sale of shower cur- 
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tains. This comes as a total surprise to the Respond- 
ent. If we are now going to have to defend on every 
classification of goods Respondent sells— 

Mr. Dias: The Complaint talks about shower 
curtains and accessories, and I assume that soap is 
an accessory. The article does not say ‘‘dealing 
just with shower curtains’’. 

Mr. Weil: Well, if soap is in this case, your 
Honor, I think I would have to make an application 
to withdraw the Respondent’s Answer and consider 
putting in an Amended Answer to take into account 
an entirely new category of products. This comes 
as a total surprise at this late date. 

Mr. Dias: It came as a surprise to find out they 
sold soap. 

Mr. Weil: You mean you didn’t know it? 

Mr. Dias: Sure I knew it, but I didn’t think you 
decline to say they were selling soap. 

Mr. Weil: These are days of diversification. 

Hearing Examiner Hinkes: It is my ruling that 
this exhibit be stricken. As I read it, this Complaint, 
I believe [789] the sense of it is not to include spe- 
cifically soap. 


(Whereupon, the documents referred to, hereto- 
fore marked as Commission’s Exhibits 49-A and B 
for identification and received in evidence, were 
withdrawn.) 


By Mr. Wei: 


Q. Turning to Commission’s Exhibit 50-A and 50-B, 
Mr. Kreemer, when you testified concerning them yester- 
day you said that you thought the merchandise reflected 
in that had been purchased from AWC? 
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I ask you now whether you have any doubt as to the 
resource that supplied that merchandise to yon? A. Yes, 
sir; I do have doubts. 

Q. So that, actually, you are not able to tell what the 
resource was with regard to those particular documents, 
is that correct? A. Actually, I can say that this was pur- 
chased from Kaplan. 

Q. Oh, how are you able to tell? A. Because this is his 
own merchandise being returned. It is a markdown. It 
is a markdown or charge to Kaplan. 

Q. I think we are asking now about when you purchased 
those documents from originally rather than—I hope you 
got a markdown allowance,— 


Mr. Dias: I thought he was reasoning out why 
he reached his conclusion. 

[790] Mr. Weil: Oh, if so— 

The Witness: The question is, ‘‘Where did I 
buy them?’’? 


By Mr. Weil: 


Q. Yes. When you testified yesterday you said you 
thought you had bought them from AWC and from the 
way you said it I got the impression you weren’t certain 
and I wanted to find out whether you were or were not 
certain. A. May I look at some of my notes here? 

Q. Yes. Surely. A. The reason I am having a hard 
time in deciding this is because of these names. 


Mr. Dias: Would you like to look at the orig- 
inals? 

The Witness: No, it is not that. 

I would say, with as much certainty as I pos- 
sibly can, this was purchased from AWC. 
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Mr. Dias: Yes. On what do you base that 
conclusion ? 

The Witness: The names of the shower curtains 
and the retail price on the markdown. 

Mr. Dias: Yes. Now I will call your attention 
to Commission’s Exhibit 51-B, the markdown allow- 
ance, which you will see, was charged to AWC, 
and I will ask you whether it was correct procedure 
for your department to make that charge to AWC? 

[791] The Witness: No, sir, it was not. 

Mr. Dias: Will you tell us what the correct pro- 
cedure would have been? 

The Witness: The correct procedure is to charge 
the markdown to Kaplan because the Wholesale 
Corporation will not accept nor honor a markdown 
charge. 

Hearing Examiner Hinkes: May I see that, 
please? 

The Witness: Yes. 

Hearing Examiner Hinkes: Off the record. 

(Discussion off the record.) 

Hearing Examiner Hinkes: On the record. 

Mr. Kreemer, 51-B reads as a charge to AWC. 
Is 51-B in error? Was a charge actually made to 
Kaplan? 

The Witness: May I see it a minute, please? 

Hearing Examiner Hinkes: Yes. 

The Witness: This was made out erroneously. 

Hearing Examiner Hinkes: Now was the charge 
actually made to Kaplan despite it, reading that it 
was made to AWC? 

The Witness: Eventually it was made to Joseph 
Kaplan. 

Hearing Examiner Hinkes: In other words, it 
was corrected and a charge was made to Kaplan? 
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The Witness: Yes. 
Hearing Examiner Hinkes: Very well. 


[792] By Mr. Weil: 


Q. Is the same thing true with regard to Commission’s 
Exhibit 52-B? A. Yes, sir. 

Q. Are you successful in obtaining returns or mark- 
down allowances from Kaplan every time you have excess 
stock of Jakson merchandise? A. No, sir, I am not. 

Q. Do you even attempt to get markdown allowances 
or return privileges from Kaplan every time you have 
excess stock of Jakson shower curtains? <A. No, sir, I 
do not. 

Q. And in those instances where you do try, you are 
not always successful, are you? A. That is right. 


Q. From your experience in negotiating these mark- 
down allowances and returns with Kaplan, what have you 
found to be the determinants of when you succeed and 
when you fail? 


Mr. Dias: I object to that. It seems to me it 
calls for a reading of Kaplan’s mind or Krulik’s 
mind. I gather the thing is ‘‘why he gets it”? and 
‘‘why he doesn’t get it?’. I don’t think he can de- 
termine— 

Hearing Examiner Hinkes: I don’t think he is 
being asked why. Perhaps if the question were 
rephrased so as to ask under what circumstances 
he finds he gets them it might [793] not be objec- 
tionable. 

Mr. Weil: All right. 
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Q. Have you, in the course of your negotiations with 
Kaplan, found the circumstances which governed whether 
you succeed or don’t succeed in getting either a return al- 
lowance, rather, either a return privilege or markdown 
allowance when you are dealing with excess stock of Jak- 
son shower curtains? 


Mr. Dias: That is the same question, Your 
Honor. 

Hearing Examiner Hinkes: Yes, but I will al- 
low the answer. Objection overruled. 

The Witness: May I have the question again? 

(Question read by reporter.) 

The Witness: I think that the circumstance 
would be when it helps them and when it helps me 
or conversely, when it helps me it ultimately helps 
them. 


By Mr. Wei: 


Q. In the course of negotiating for these return priv- 
ileges or markdown allowances, do you become involved 
in discussions over whether the failure of the particular 
merchandise to move was due to the merchandise itself or 
due to your promotional and selling efforts in the store? 
A. Yes, sir. 

Q. And, as a matter of fact, haven’t you found that 
it is primarily over that question that most of these dis- 
cussions revolve? [794] A. Yes, sir. 

Q. And if you are able to convince Mr. Krulik that the 
excess stock which you have on hand is due to the fact 
that the pattern was not as good a pattern as everybody 
had thought it would be, that under those circumstances 
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you are more likely to get the return privilege or mark- 
down allowance? A. Yes, sir. 

Q. And, conversely, when Mr. Krulik remains uncon- 
vinced of that and seems to be convinced that the failure 
of the excess stock to move was because Strawbridge 
wasn’t selling it as well as it could, that under those cir- 
cumstances you will not get the markdown allowance or 
the return privilege? 


Mr. Dias: This is all calling for conjecture on 
the part of the witness as to what was Mr. Krulik’s 
mind. I object. 

Mr. Weil: He was dealing with Mr. Krolik— 

Hearing Examiner Hinkes: He is asking for 
a conclusion and not the reasoning. 

Do you get the allowance where Mr. Krulik ex- 


presses an opinion that the failure itself was due to 
neglect? 
The Witness: Not always, no, sir. 


By Mr. Weu: 


Q. Mr. Kreemer, I show you now Commission’s Ex- 
hibit 54-L and you will notice that that exhibit contains— 


[795] Hearing Officer Hinkes: Off the record. 
(Discussion off the record.) 
Hearing Officer Hinkes: Back on the record. 


By Mr. Weil: 
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been crossed out, too. Will you please explain to us the 
significance of those various notations? A. Yes. I had 
occasion to get into this earlier this morning and this claim 
was originally, through error, made by Mr. Stull. His 
name was written— 

Q. What was the error involved? A. The error was 
in charging this merchandise back to AWC at a 40 per 
cent markup. 

Q. What would have been correct? A. The regular, 
normal AWC discount. I have it. I have the correspond- 
ing paperwork here (indicating) where AWC said that 
they do not— 

Q. Well do you have that document with you? A. Yes, 


sir. 
Q. May I have it, please? [796] A. Do you want the 
original or a photostat? I will give you both. May I have 


one back, please? 
Q. Yes. 


Mr. Weil: Now, if your Honor please, we are 
going to have this and possibly some other docu- 
ments referring to this particular exhibit. If you 
don’t mind, Mr. Dias, I think it would make life a 
lot easier if we could give these documents, if they 
are admitted into evidence after I offered them, 
further lettered subdivision numbers of 54 itself, so 
that they can all appear together in one place? 

Mr. Dias: This is the first time I have seen or 
heard about them, so I would have to look at them. 

Mr. Weil: Yes, I recognize that. But before 
doing that, since I wanted to mark them for identi- 
fication I was wondering— 

Hearing Examiner Hinkes: If it has to be a 
Respondent’s exhibit you will have to take an in- 
dependent number or we will create a lot of con- 
fusion in the record. It would look as though these 
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were part of the original offer and what went 
through from the Commission— 

Mr. Dias: That would be my impression since 
I haven’t seen them. 

Hearing Examiner Hinkes: Give them the num- 
ber next in order for the Respondent’s exhibits. 

Mr. Weil: Yes. May we have this document 
marked [797] for identification as Respondent’s 
Exhibit No. 6. 

Hearing Examiner Hinkes: If there are more 
documents, incidentally, I would suggest that that 
one you asked to be marked ‘‘6”’ that you mark that 
as 6-A and sublettering be employed from there on. 

Mr. Weil: May I ask then that this be marked 
as Respondent’s Exhibit 6-A. 

(The document referred to was marked Respond- 
ent’s Exhibit 6-A for identification.) 

Hearing Examiner Hinkes: Let’s take a short 
recess. 

(Brief recess.) 

Hearing Examiner Hinkes: You may resume, 
Mr. Weil. 


By Mr. Weil: 


Q. Mr. Kreemer, to get back into the sequence of this, 
is it correct that after the document represented by Com- 
mission’s Exhibit 54-L had been sent to AWC you then 
received back from AWC the document that has been 
identified as Respondent’s Exhibit 6-A? A. Yes, sir. 


Mr. Weil: I offer Respondent’s Exhibit 6-A in 
evidence. 
. Mr. Dias: No objection. 
Hearing Examiner Hinkes: Received. 
(Whereupon, the document referred to, heretofore 
marked Respondent’s Exhibit 6-A for identification, 
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Q. Now perhaps you can interpret the language that 
appears on 6-A for us, and tell us, please, what was the 
significance and effect of Respondent’s Exhibit 6-A? <A. 
Exhibit 6-A states that it is to charge back to Strawbridge 
& Clothier this claim (indicating). 

Q. Represented by 54-L? A. Yes, sir. 

Q. On what grounds? A. On the ground that mark- 
down allowances are credited directly from the manufac- 
tarer and not to be deducted from Aimcee as per Joseph 
Kaplan. 

Q. Now S41, if you will look at it, dealt with a return, 
did it not? A. A return of merchandise. 

Q. A return of merchandise and not a markdown allow- 
ance. Respondent’s Exhibit 6-A that you have just been 
referring to, mentions markdown allowance and doesn’t 
say anything about a return of merchandise. Is that cor- 
rect? A. Yes, sir. That is correct. 

Q. All right now, could you tell us what is behind that? 
A. This is a series of errors compounding one another. 

Q. Well, the first one— A. In other words, when AWC 
receives Strawbridge & Clothier’s charge, they make a 
mistake, assuming that it was a markdown [799] charge, 
and with this merchanidse being returned. On that as- 
sumption they sent back this Exhibit 6-A. 

Q. All right now what is the next thing that happened 
in that sequence? A. The next thing that has happened 
is when this Exhibit 6-A is received from Strawbridge and 
Clothier’s accounts payable department, and then they 
would in turn accept this charge from AWC and in turn 
turn around and recharge Joseph Kaplan. 

Q. Yes. Under the mistaken belief that they were 
dealing with a markdown allowance? A. Rather than a 
merchandise return, yes. 
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Q. Then what happened? A. Then I don’t know ex- 
actly what happened. 

Q. What is the next thing that came to you? A. The 
next thing that came to me was that on the—On April 24, 
1959 AWC then accepted our original charge to them 
and— 

Q. They found out their mistake, evidently? A. That 
is right. And our store then, when AWC accepted the 
charge, posted the offsetting charge against Kaplan. 

Q. And did AWC designate to you, in the form of any 
written document, its acceptance of your original charge? 
A. Yes, sir. That I have already given you. 

Q. Yes. And would that document be this one that I 
hand you now? A. Yes, sir, it would. 


[825] Hearing Examiner Hinkes: Mr. Kreemer, 
how often are your AWC purchases drop-shipped 
from Kaplan? “ 

The Witness: How often are the AWC pur- 
chases— 

Hearing Examiner Hinkes: Your purchases from 
AWC of Jakson merchandise drop-shipped from 
Jakson? Always? 

The Witness: Always, yes. 

[826] Hearing Examiner Hinkes: Is there any 
other line of merchandise which you purchased from 
a wholesaler always drop-shipped from a manu- 
facturer? 

The Witness: Not that I can recall, no, sir. 


[827] By Mr. Dias: 


Q. And the same is true of 43, I believe? A. Yes, sir. 
Q. Now I think you stated that these were special 
products that Kaplan was trying to move and so you were 
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able to negotiate cooperative advertising on that, is that 
correct? A. That Kaplan was anxious to move? 

Q. Yes. A. I am sorry— 

Q. Just let me withdraw it then. How did you find out 
that you could get advertising allowances from those par- 
ticular products? A. Through our work in negotiating 
with Mr. Krolik. 

Q. You negotiated again with Mr. Krulik? A. Yes. 

Q. How did you know to negotiate? That is my point. 
Hew did you know at this particular time there was this 
particular material or those patterns available? A. I didn’t 
know. 

Q. You just asked him? Is that correct? A. That is 
part of my everyday job, yes, sir. 

Q. Now take a look at 45. Is there a Kaplan shower 
curtain actually pictured there or is that just a drawing? 
A. I am sorry, I didn’t get that? 


[846] Anruvr C. Trey was called as a witness for 
the Commission and, having been first duly sworn, testified 
as follows: 


Direct examination: 
© s ° 

[847] Q. What business organization are you connected 
with? A. Walpole Brothers. 

Q. Will you give the reporter the address of Walpole 
Brothers? A. 400 Boylston Street, Boston. 

Q. What type of business is Walpole’s? A. Retail 
household linens. 

Q. What position do you hold in the store? A. I am 
store manager, as well as an executive of the company. 

Q. As store manager and as executive of the company, 
what are your duties? A. As store manager, I manage the 
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operation of that particular store, as well as I am vice 
president and treasurer of the company. We have three 
other stores, in other areas, which I supervise. I have the 
general duties of the treasurer, concerning sales, among 
other similar business activities which I don’t want to 
enumerate here. 

Q. As far as the Boylston Street store, where you are 
the manager, do you do the buying? A. I do. 

Q. Do you also sell on the floor? A. I do. 

[848] Q. Are you responsible for paying the bills? A. 
Yes, I guess you would say that. 

Q. Did you hold that position in 1958 and 1959? A. I 
did. 

Q. Does Walpole carry shower curtains, Mr. Tilley? 
A. Yes. 

Q. Does Walpole carry the Jakson shower curtains? 
A. Yes. 

Q. Do you carry other makes? A. Yes. 

Q. Will you name them, please? A. Styletone, Ames— 
these are the first names, which they are known by—Para. 

Q. Is that all of them, or substantially all? A. That is 
substantially the list. We have done a very minor busi- 
ness—I don’t think it is worth mentioning. 


[851] By Mr. Cutler: 


Q. Can you give it in terms of the Boylston Street 
storet A. Do you want me to give it for each company, 
or just Kaplan? 

Q. If you can, give it for each company. A. In the 
Boston store, for 1958 and 1959, they approximate $400. 

Q. Just for Jakson? <A. That’s right. 


Hearing Examiner Hinkes: That is each year? 
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By Mr. Cutler: 


Q. What are the total purchases of the Boylston Street 
Walpole store for each year? A. For all companies, 
approximately $5,000. 


[852] Hearing Examiner Hinkes: Let me make 
sure I understand, less than 10 per cent of your 
total purchases were from Kaplan? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Very well. 


By Mr. Cutler: 


Q. For purposes of the record, Mr. Tilley, will you give 
us the addresses of the other stores? A. 1529 Connecticut 
Avenue, Northwest, Washington, D. C.; 60 Wisconsin 
Circle, Chevy Chase, Maryland; 602 Main Street, Hyannis, 
Massachusetts. 

Q. You understand, from this point on—as it has been 
true until this point, Mr. Tilley—your answers will be 
confined to the Boston store? <A. I do. 

Q. Does Walpole compete with Filene’s and Jordan 
Marsh in the sale of shower curtains? A. Yes, we do. 

Q. Do you know if Kaplan offers Walpole a cash dis- 
count? A. They do. 

Q. Do you know what the terms are? A. I’m not posi- 
tive. I think it is two per cent EOM. 

Q. I show you Commission’s Exhibit 28-A. Is that the 
type of invoice that you receive on your purchases of 
Jakson shower curtains? [853] A. (After examining docu- 
ment) Yes, it looks like the general type of invoice. 
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Q. Does Walpole avail itself of cash discounts? 
° s ° 
A. Yes, we do. 
Q. Could you tell us why you avail yourself of dis- 
counts? 


[854] The Witness: To take advantage of the 
cash discount, the same as we do on any other in- 
voice. 


By Mr. Cutler: 


Q. The question is why do you? Why do you take the 
cash discount? A. To make the extra money. 


Q. Does Walpole advertise, Mr. Tilley? A. Yes, we do. 

Q. Has Kaplan or any Kaplan representative ever 
offered to contribute to the cost of advertising of Jakson 
shower curtains? A. No. 

Q. Has Kaplan or any representative of Kaplan ever 
advised you of their policy regarding the return of mer- 
chandise? A. No. 


[855] Q. Have you ever returned to Kaplan merchan- 
dise of any type? A. I would say yes, we have made 
returns of merchandise to about any manufacturer we do 
business with. 

Q. Any particular type of merchandise? A. Merchan- 
dise which is defective. 

Q. Have you ever returned to Kaplan merchandise that 
was not defective? A. No. 

Q. Would it be beneficial to you to be able to return 
merchandise which was not defective, which you had on 
your shelves a long time? 
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Mr. Weil: Objected to as calling for a conclu- 
sion: too general. 

Hearing Examiner Hinkes: Objection overruled. 

The Witness: Yes, it would be. 


By Mr. Cutler: 


Q. Would you explain, please? A. Well, in the shower 
curtain line, like many others, you come to a point where 
one of a set doesn’t sell, you have a pair of drapes left 
over and you have to reduce those to get rid of them, or 
the set is soiled and doesn’t sell. Perhaps it is a pattern 
that you thought would sell and it doesn’t. And it would 
be advantageous to return that if we could. 


e e eo 


[858] Q. Mr. Tilley, do you know what a markdown 
allowance is? A. Yes, I do. 

Q. Will you tell us your understanding of that term? 
A. Well, if you have an item in stock and you are given an 
allowance to mark it down to a new price; that is my 
understanding of it. 

Q. Now, has Kaplan or the Kaplan representative ever 
offered to share a markdown with you? A. No. 


£860] Cross-examination by Mr. Weil: 


Q. Mr. Tilley, you say, however, that you do know that 
all manufacturers do have these discontinued items from 
time to time at reduced prices. Do I take it that any time 
you might be interested in engaging in business of that 
sort you, as the buyer, would know enough to ask the 
manufacturer and find out what he has that might be of 
interest to you, would you not? A. I would. 

Q. And would the same thing be true of advertising 
allowances, that you as the buyer know many manufacturers 
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do have advertising allowances, and if you are interested 
in getting it you would know enough to inquire about it 
and find out? A. No. Generally they let us know about it, 
if it is available. 

Q. Do you as a buyer simply assume that if a manu- 
facturer does not tell you it is available, that it is not 
available and you never inquire to find out, on your own 
initiative? A. Well, I would say that I have on occasions, 
when a particular item has not been popular, I have in- 
quired; but I have never inquired of Joseph Kaplan. 

Q. You have never inquired of Joseph Kaplan. Has 
that been true because you have never been particularly 
interested in [861] advertising the Kaplan line? A. Very 
probably. 

Q. With a volume of $400 a year, it wouldn’t pay 
you to advertise, would it? A. No. 

Q. During the years 1958 and 1959, Mr. Tilley, and 
still, in my examination, I am confining us to your Boston 
store, do you recall having any Jakson shower curtains 
that didn’t sell? A. Yes. 

Q. What happened to them? Do you still have them? 
A. No, you mark them down and eventually get rid of 
them. 

Q. And did you inquire of the Jakson representative, 
or anyone from Jakson, whether they would give you any 
allowance toward that mark-down? A. No. 

Q. Do you recall how much you marked them down? 
A. Roughly 50 per cent. 

Q. Do you remember how many items you had? <A. 
No. 

Q. Approximately. A. I haven’t the slightest idea. 

Q. Do you know whether the Jakson sales representa- 
tive was in your store around the time that you were doing 
that marking down? [862] A. No. 
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Q. The bulk of your shower curtain business, evidently, 
is with competitors of Jakson. Have you ever asked them 
for a mark-down allowance? A. No. 

Q. Have you had any of their merchandise that hasn’t 
sold? A. Yes. 

Q. I am interested in why you as the buyer wouldn’t 
see what you could get by way of a mark-down allowance 
from these manufacturers. A. Well, I guess I havn’t been 
dealing with companies that offer it. We have never had 
an instance in any type of merchandise that we have had 
a mark-down allowance for merchandise we have had in 
stock. 

Q. What about returns? A. Returns are returns, be- 
cause they are defective. They are either replaced or 
credits issued. ; 

Q. What about returns due to the fact that the mer- 
chandise doesn’t sell? A. We have never been able to 
do that. 

Q. Have you tried? A. No. No, I don’t think I have 
ever tried to return merchandise that hasn’t sold. 

Q. Any merchandise of any kind. A. No. 

[863] Q. Then, I take it, you have never asked the 
Kaplan people to accept returns of non-selling merchan- 
dise? A. That’s right. 

Q. Can you tell us the patterns of Jakson shower cur- 
tains that didn’t sell during 1958 and 1959 in your Boston 
store? <A. No. 


Mr. Cutler: Shall I show him the exhibits? 

Mr. Weil: Sure, show him anything you want. 

The Witness: It wouldn’t do any good. 
couldn’t tell what patterns, at that time, didn’t sell. 
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Q. When you were listing the names of the shower 
curtain lines that you carry, Mr. Tilley, you started to 
mention one, and then didn’t mention it. You said you 
did a very minor business in it, not worth mentioning; 
but I was interested in knowing who they were. A. I 
believe at that time we did business with Hygiene and 
we did a very small business with Kleinert. There were 
instances where they had a type of curtain no one else 
had, so we had calls for it. 

Q. Which is the predominant line in your Boston store? 
A. Ames. 

Q. And how do the prices at which you buy and resell 
Ames compare with the prices of the Kaplan line, as 
referred to you on the Kaplan price list? [864] A. Ap- 
proximately the same. 

Q. And does that mark-on that you receive on Ames 
and Kaplan provide you with sufficient mark-on, to yield 
your store a profit that enables it to conduct a satisfactory 
business? <A. Yes. 

Q. As a matter of fact, and I will state that I will stay 
as indefinite as I can on figures here; isn’t it a fact that 
the mark-on you receive on shower curtains as a line is 
considerably higher than your average store mark-up? <A. 
What do you mean by considerably higher? 

Q. Well, I wanted—first of all, is it higher? A. Yes. 


Mr. Cutler: I would like to interpose the same 
objection that we have made before. I don’t see 
where the over-all store has any relevancy to the 
issues here involved, namely, shower curtains. 

Hearing Examiner Hinkes: If I recall my ruling 
previously, it was to let it in, subject to argument, 
or a motion to strike, if you care to make it. 
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Mr. Cutler: I just wish to note that that objec- 
tion is continuing. 

Hearing Examiner Hinkes: Objection overruled. 
and you may continue. 


By Mr. Weil: 


[865] Q. In arriving at the profit that your store makes, 
which, of course, is your objective as a criterion or starting 
point, I suppose, is the mark-on, because that gives you your 
gross figures to commence with; is that right? A. Right. 

Q. And then to get from them a profit, you would have 
to deduct from that various expenses that are connected 
with the handling of the particular line of merchandise; is 
that right? A. Right. 

Q. Now, do those expenses for shower curtains run less 
than the average of expenses for the other items which your 
store carries? A. We don’t break them down to individual 
items or departments. We have no figures of that type. 

Q. We have been talking in general terms here—what 
are some of those items of expenses? A. Oh, heat, light, 
electricity, general overhead pertaining to your shipping 
room, paper boxes, advertising. 

Q. Do you have storage? A. No, no storage. 

Q. You do store some of them—you use space for stor- 
age of your inventory? A. Yes, in our own building. 

Q. And you have a delivery cost to your customers? 
[866] A. Right. 

Q. Do you have any workroom costs? A. No. 

Q. You don’t handle any lines of merchandise that re- 
quire a workroom force? A. No, sir. 

Q. Then you would say that considering the categories 
of cost, that they would come to the same for shower cur- 
tains as for the average of the rest of the items your 
store carries? A. Yes, sir. 
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Q. Just about the same? <A. Yes. 

Q. So that starting with a higher marked-on, and having 
the same cost, your net profit on shower curtains would ran 
higher than average net profit for the rest of your store; is 
that right? A. Yes, sir. 

Q. As the manager of the Boston store, I take it, one of 
your duties is to keep a pretty close eye on what your 
competititors are doing with regard to lines of merchandise 
in which you compete; is that correct? A. Yes. 

Q. You mentioned Jordan Marsh and Filene’s as being 
two of your competitors, insofar as Jakson shower curtains 
are concerned. They are not the only ones who compete 
with you in [867] that line in Boston, are they? A. I don’t 
think so. I don’t know exactly who they are. I know one 
other or two other companies, I think, that carry them, to 
my mind. I didn’t check, though. 


[868] By Mr. Weil: 


Q. Well, have you then been aware of any difference as 
between Jordan Marsh and Filene’s, in their competitive 
efforts with you, insofar as the Jakson line is concerned? 
A. No. 

Q. Com si, com sa? <A. That’s right. 

Q. You said that—after Mr. Cutler had finally prodded 
you enough—that you considered it important to get the 
cash discount. A. That’s just good business practice, isn’t 
it? 

Q. It is good buiness practice to make whatever addi- 
tional money you can. A. That’s right. 

Q. And it is in that sense you meant that it is im- 
portant? <A. Right. 

Q. When you purchase shower curtains for your store, 
Mr. Tilley, do you consider the particular pattern of the 
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shower curtain you are contemplating purchasing to be of 
any importance in your purchasing decision? A. I think it 
is of the greatest importance. 


[869] Paci D. Curistiax was called as a witness for 
the Commission and, having been first duly sworn, testified 
as follows: 

2 = se 
A. I am vice president and treasurer of Howell Brothers, 
Inc. 

Q. And what is the location of Howell Brothers? A. 422 
Boylston Street. 

Q. Is there only one Howell store, or are there branches? 
A. We have two branches. 

Q. Where are they located? [870] A. One is in the 
North Shore: Paine Furniture Company, North Shore- 
Peabody. They are really leased departments. 

Q. Within that store? A. Yes. 

Q. Where is the second one? A. Arlington Street, Bos- 
ton. 

Mr. Weil: Is the North Shore in Boston? 
The Witness: No, it is about 20 miles out. 


By Mr. Cutler: 


Q. Would you describe it generally as a suburb? A. 
Yes. 

Q. Are all three of these stores the same type of store? 
A. No, in the two branches we have what we call leased 
departments. In other words, we pay for the space to 
Paine Furniture Company. 

Q. Yes, but is the type of merchandise you carry the 
same? A. The same type of merchandise. 
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Q. And your position as vice president and treasurer 
of Howell Brothers, Inc., is the same in the two branches 
as it is in the Boylston Street store? A. Yes. 

Q. What are your duties, Mr. Christian? A. My prin- 
cipal duty is buying, selling, and the operation of the firm. 

Q. Does that include paying the bills? [871] A. Yes. 


Q. Do the Howell stores carry shower curtains? A. 
Yes, they do. 

Q. Do they carry the Jakson shower curtains? A. 
They do. 

Q. Could you tell us from what source the Jakson shower 
curtains are shipped? A. Joseph Kaplan. 


* ° * 


[873] Q. Do you compete with Walpole Brothers, 
Filene’s and Jordan Marsh in the selling of shower cur- 
tains? A. Yes. 

e e e 

[874] Q. Has anyone from Kaplan ever advised you 
of their policy regarding the return of merchandise? <A. 
No. 

= e e 

[875] Q. Have you ever returned merchandise? A. Not 
unless it was soiled or damaged in some way, that we felt 
it was their fault. In other words, a damaged piece of 
merchandise; but that is practically nil. 

Q. Then I understand your testimony to be that you 
have not returned merchandise that was in good condition? 
A. That’s right. 

Q. Would it be to your advantage to return merchandise 
in good condition? 


Mr. Weil: Our continuing objection, your Honor. 
Hearing Examiner Hinkes: Overruled. 
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The Witness: I don’t know. That would be hard 
for me to say. I don’t approve of it, and we don’t 
order heavy enough that we would have the amount 
that we would want to return. I suppose it could be 
a good thing. 

Mr. Weil: I object to suppositions. I think the 
witness has answered to the best of his knowledge. 

Hearing Examiner Hinkes: Objection sustained. 

Mr. Weil: May that portion be stricken? 

Hearing Examiner Hinkes: The portion begin- 
ning with ‘‘I suppose”’ is stricken. 


By Mr. Cutler: 


Q. Did you have, during the years 1958 and 1959, any 
merchandise left on your shelves that had been there for 
six months or longer? 


[876] Mr. Weil: If you can recall. 
Mr. Cutler: Yes. 


By Mr. Cutler: 


Q. This is Kaplan merchandise. A. No, I wouldn’t 
say so. We buy close. We like the line, and it is a good 
line, and it sells pretty readily for us, so that I would say 
no, that wouldn’t have been the case. 

Q. You order, I gather, in small amounts? A. Small 
quantities, that’s right. 

Q. Could you tell us why you order in small quantities? 


Mr. Weil: I object to that. 

Hearing Examiner Hinkes: Objection over- 
ruled. You may answer. 

The Witness: Well, it is the policy of our opera- 
tion to order small. In other words, we are not set 
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up to order in large quantities, because we haven’t 
got the traffic that any one item can go out. We 
are better set up to offer many items to our cus- 
tomers that come in, rather than a volume. We 
are not set up to compete with the department store 
traffic. We have to get style items. Of course, when 
you buy style items you like to buy close to the 
board, so that they don’t stay on the shelf. 


By Mr. Cutler: 
Q. Does the Kaplan salesman call on you? <A. Yes. 


[879] Q. It is on the box? A. Yes. 

Q. Mr. Christian, do you know what a mark-down 
allowance is? A. Well, I assume I do. In other words, 
the manufacturer will give you a mark-down on certain 
items so you can use that for advertising purposes or some 
such extra mark-up, is that what you mean? 

Q. Let me hear your definition of it. I’m not on the 
stand. A. Well, a manufacturer will offer an item and say 
that they will give you five per cent off if you use a quantity 
of it, and thereby give you some leeway for advertising. 
Is that what you have in mind? 

Q. Let me put it this way: Have you ever found it 
necessary to reduce the price of Kaplan merchandise in 
stock? A. Not as such, no. The only time we have re- 
duced anything is if it is soiled, if it has become soiled as 
a sample in our store, and then we feel justified in taking 
a dollar or two off to compensate for the washing or 
laundering of that particular item; but, as an over-all price 
reduction, no. 

Q. During the years 1958 and 1959, did you ever find 
that you had patterns on your shelf that had become obso- 
lete or [880] discontinued? 
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Mr. Weil: I think he answered that question. 

Hearing Examiner Hinkes: I will allow the 
witness to answer it. Perhaps it is a duplication, 
but you may go ahead. 

The Witness: I would think so, but, again, it 
would not be in any volume; so it wouldn’t be a case 
of taking a mark-down on a particular item, because 
Kaplan has reduced it. We would just leave it there 
until somebody picked it up, you know. 


By Mr. Cutler: 


Q. Mr. Christian, do you know if Kaplan ever has sold 
discontinued merchandise at reduced prices? A. I do not, 
no 


Q. And I assume from that that no one from Kaplan 


ever offered you an opportunity to purchase discontinued 
patterns at reduced prices? A. I couldn’t truthfully say 
that, because it could very well be that he might have said, 
‘Here is an item that we have dropped from $9.95 to $7.95 
retail, because we’re going out.”” I couldn’t say Dave has 
ever told me that. But we are not, in a sense, @ sale house. 
I don’t look for items to be marked down, because they 
are discontinued or obsolete. If it is not in our class of 
styling we just don’t bother with those things, so I 
couldn’t say. 
e e e 


[881] Cross-examination by Mr. Weil: 


[882] Q. Generally linens and towels? A. Of the higher 
grade, yes. 

Q. You say that the retail price of the Jakson shower 
curtains appears on the boxes? A. That’s right. 
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Q. Have you found yourself subjected to retail price 
competition in the Jakson line on the part of Jordan Marsh 
or Filene’s? <A. No. 

Q. Are Jordan Marsh and Filene’s the major com- 
petitors that you have in Boston on Jakson? A. I would 
assume so. We don’t feel that they are competition to 
us. We honestly—I honestly don’t shop the department 
stores, because I don’t want to get in that field, so that 
we feel if a customer wants something of quality or style, 
they will come up to us if they want something; so, to my 
way of thinking, they shop us a lot more than we shop 
them. 

Q. That is the type of store that you have? A. That’s 
right. 

Q. And the type of trade? A. Yes. We don’t want 
to compete with the department [883] stores. We have 
no intention of putting Jordan Marsh or Filene’s out of 
business. 


[884] Redirect examination by Mr. Cutler: 


Q. Mr. Christian, you stated that you knew Filene 
bought a big Jakson line. How do you know that? A. By 
word of mouth, really. I mean, taking the salesman’s word 
for it. 

Q. What salesman? A. Dave Abrams. He would say 
that Filene’s have this item or this number or that num- 
ber, and they have done very well with it, either in their 
branch stores or in the main store. 

Q. Would you consider that an important consideration 
of what you might dot? A. No. Again, that is just every- 
day talk. Again, as I say, maybe I’m wrong, but the way 
I feel is when I present [885] merchandise in our store, 
I present it for what I want it to be presented as, rather 
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than for the reason that some other store is carrying it, so 
that even though an item may be hot here in Hawley Street 
or Boylston Street and in Springfield, by the same token it 
would not be in our store. 


Hearing Examiner Hinkes: Would it then be 
a matter of concern to you, the price at which Filene 
was selling that pattern? 

The Witness: Oh, it would be, if Filene were to 
cut the price, but I would assume that unless Dave 
told me to the contrary, that Filene would sell that 
item for the same price that appears on the box, 
as what we were selling it for. And I have always 
found, in my dealings with Kapan, [886] that they 
are a very high-type house and I never assumed 
that they were cutting prices downtown and selling 
different to me. 


By Mr. Cutler: 


Q. Then it would be of concern if Filene or someone 
advertised a cut in price? A. Oh, sure, because even though 
our operation is a little different and we are out of the 
shopping area, we cannot be five cents off the line. We have 
to be right on the line. 


Mr. Weil: That is on your price to the customers? 

The Witness: That’s right. We can’t be five 
cents off the line in the Back Bay than what the stores 
are downtown. 

Mr. Weil: You mean in the price you charge 
your customers? : 

The Witness: That’s right. 
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Mr. Weil: You can’t have them going to Filene’s 
and find that they could buy it at five cents cheaper 
than what they bought from you? 

The Witness: That’s right. 

Mr. Weil: That is the concern you are talking 
bout? 

The Witness: That’s right. 


By Mr. Cutler: 


Q. You know, as a matter of fact, don’t you, Mr. Chris- 
tian, that Filene does a good deal of advertising? A. Yes. 


° e e 


[891] Ricnarp J. Maxaresra was called as a witness 
for the Commission and, having been first duly sworn, 
testified as follows: 


Hearing Examiner Hinkes: Will you give your 
name to the reporter, please? 
The Witness: Richard John Malatesta. 


Direct examination by Mr. Dias: 


Q. Will you state your business address? A. William 
Filene Sons Company, Washington and Summer Street, 
Boston, Massachusetts. 

Q. And your position with the company? <A. Divisional 
merchandise manager. 

[892] Q. Will you tell us which particular division that 
is? A. This is very difficult to describe. It cuts across 
many divisional lines. I will list the departments I mer- 
chandise. I handle domestics; blankets and the bedspread 
department; the curtain and drapery department; linens 
and towels; better underwear; budget underwear; robes 
and negligees; at-home dresses; budget casual dresses; 
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maternity shop; better millinery; moderate millinery ; 
budget millinery. 

Q. How long have you had that position, Mr. Malatesta? 
A. Approximately four years. 

Q. Then you were there during 1958 and 1959 in that 
capacity? A. Yes, I was. 

Q. Will you, for the rest of this testimony, restrict 
your answers to 1958 and 1959? A. Yes. 

Q. Will you describe your duties during those years? A. 
A divisional merchandise manager is an over-all supervisor 
of a group of departments in the store. 

Q. Does Filene have branches? A. Yes, it does. 

Q. Will you tell us how many, and give us their locations, 
please? A. Filene’s has a branch store in Chestnut Hill. 

Q. Incidentally, is that a suburb of Boston? A. Yes, 
it is. 

[$93] Q. All right, sir. A. Wellesley. 

Q. Is that a suburb of Boston? A. I don’t know where 
you would draw the line on a suburb. It is within 25 or 30 
miles of Boston. 

Winchester, Massachusetts. 

Q. Is that a suburb? A. Yes, I would consider that a 
suburb. 

Belmont. 

Q. Is that a suburb? A. Yes. The North Shore store 
in Peabody, Massachusetts. 

Q. That is a suburb? A. I wouldn’t consider that a 
suburb. 

Q. Those are the five branches, plus your main store 
downtown? <A. We also have a store in Hyannis. 

Q. This was 1958 and 19591 A. Yes. 

Q. I take it that is not a suburb? A. No, it is not. 

Q. Do these stores have a designating code number? 
I ask that because there will be some documents where 
code numbers of the respective suburban stores may appear. 
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Do you know them offhand? A. We refer to the stores by 
name, as well as numerals. 

[894] Q. Will you give us the numbers of the stores? 
A. 751 is Winchester; 753 is Wellesley ; 756 is Belmont; 775 
is Chestnut Hills; 780 is the North Shore; and 761 is 
Hyannis. 

Q. Does Filene purchase merchandise in one central 
location? Does Filene have a warehouse, or is the down- 
town store a warehouse and do you then have shipments 
to the stores; or how is that arranged? A. We work on 
either system. We either purchase in one central area and 
distribute to the downstore store and the branch stores, and 
we also permit the branch stores to purchase directly on 
their own, and have the merchandise shipped directly to 
the branch store. 

Q. Now, among the departments that are within your 
jurisdiction and control, among the products you purchase, 
were there shower curtains? <A. Yes. 

Q. And did you buy Kaplan shower curtains? A. We 
buy the Jakson line of shower curtains. 

Q. Do you purchase other lines of shower curtains? <A. 
Yes, we do. 

Q. Will you name them, please? A. We purchase the 
Jakson line. We purchase from Wellington Sears. We 
purchase from Kleinert’s. We purchase from Scranton; 
and we purchase from, I believe it is, Ames. It is either 
Ames or Para. I just can’t recall. We use one of [895] 
the two. 

Q. Tell us how you purchase your Jakson products, from 
what sources? A. We purchase our Jakson merchandise 
from two sources. We purchase it from the Wholesale 
Corporation. 

Q. That is AWC? A. Yes, the Aimcee Wholesale Cor- 
poration, and we purchase it directly from Kaplan. 

e e e 
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[909] Q. On your purchases of Jakson products, what 
is the source of shipment? In other words, from whom do 
you receive shipment of Jakson shower curtains, when you 
purchase from Aimcee Wholesale Corporation? A. The 
source of shipment is in New York City. 

Q. Yonkers. Does that refresh your recollection? A. I 
believe that is what the plant is. 

Q. It is from the Kaplan plant? [910] A. Yes, I 
couldn’t think of the address. 

Q. And when you receive a shipment of Kaplan shower 
curtains which are purchased from Kaplan, do they also 
come from the Kaplan plant? <A. I believe so. 

Q. On purchases of Jakson curtains from Aimcee Whole- 
sale Corporation, have you ever received a shipment from 
AWC during 1958 and 19591 A. Not to the best of my 
knowledge. 

Q. Will you describe how you place your orders with 
AWC? A. Which orders do you refer to? 

Q. For Jakson shower curtains. A. Well, the year 
breaks down into two parts. We have a spring season, and 
we have a fall season. At the outset of each season, we 
review the lines of shower curtains that are being offered, 
including the Jakson line. 

After the lines are reviewed by department personnel, 
then a decision is made as to the styles that will be carried 
for the forthcoming season. After the decision on styles 
is made, then the department personnel will tell us the 
quantities that are going to be included on that opening 
order for the season. Then that order is presented to me 
for approval; and if it obtains my approval, it is sent to 
the Aimcee Wholesale Corporation. 

Q. Do you at that time place an order or a future order 
for [911] your entire estimated spring needs, for example? 
A. At the time we place our initial order,—are you asking 
do we estimate what our needs will be for the season? 
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Q. For the full season? A. No, we don’t. 

Q. This spring and fall, is that the Houseware Show, 
is that when you see these lines? A. No, we don’t attend 
the Houseware Show, because we don’t have a houseware 
division in Filene’s. 

Q. Is there a linenware show? A. There is a linen 
show which department personnel might attend or might not 
attend. It is not compulsory. 

Q. Are the Jakson shower curtains shown at that show? 
A. I don’t know. 

Q. Can you tell us where it is that you see this spring 
and fall line, and with whom you talk when you buy from 
AWC? A. We see the spring line possibly in the Jakson 
showroom in New York. It is possible that the Jakson 
representative might show the line to us. We might also 
have a conversation with the Aimcee Wholesale Corporation 
about any weaknesses in the line, any voids in the styles, any 
pattern weaknesses that we feel might develop and, after 
all these discussions, then we sit down and write the order. 

Q. With whom, at Wholesale, are those dealings con- 
ducted? A. We usually contact either Mr. Greason at the 
AWC, Wholesale, [912] or we might talk to Mr. Orenstein 
at Wholesale. 

Q. Now, is it at that time that you also place orders 
for or determine which products you will buy from Kaplan 
direct? A. It is possible that we could make that decision 
at the same time. 

Q. Do you normally place an order with Kaplan at the 
same time for products that you purchase directly from 
Kaplan? 

In other words, place an order with them at the same 
time you do with AWC? A. Do we normally do this? 

Q. Yes. A. We would normally do this on fill-in orders. 
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[913] Q. Do I understand that you cannot make a fill-in 
order at the beginning of the season? It is my understand- 
ing those are made later on, after the line is going, and 
you want to fill in with pieces you have been buying; is that 
correct? A. Not completely. 

Q. Go ahead and explain. A. Even though it may be a 
new season, there are certain style numbers that continue 
from the preceding season, so it is possible, at the time the 
initial order is placed, we would be ordering fill-in orders 
for merchandise we carry from one season into the next. 
So these two orders could go through at the same time. 

Q. In other words, the fill-in order would be for numbers 
that you had been carrying, and the initial order would be 
for the new line? A. That, essentially, is the difference. 


Hearing Examiner Hinkes: How are both of 
these orders placed, do you say? With whom? 

The Witness: The initial order would be placed 
with the AWC, Wholesale Corporation. The fill-in 
order would be placed with the AWC, Wholesale 
Corporation and we could also place a fill-in order 
with Joseph Kaplan. 


[914] Hearing Examiner Hinkes: You said you 
could place it with either. I think the question is 
what do you do rather than what you are able to do. 

The Witness: We place all of the initial order 
with the Aimcee Wholesale Corporation. We place 
the major part of our fill-in orders with the Aimcee 
Wholesale Corporation. Any style or any piece of 
merchandise that we might be buying directly from 
Kaplan, we place with Kaplan at that time. 
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By Mr. Dias: 


Q. Perhaps it would help if you told us what it is that 
you purchase from AWC, before I ask what you purchase 
from Kaplan. A. In essence, we purchase the entire line 
from the AWC wholesale corporation. 

Q. And what is that that you purchase directly from 
Kaplan? A. We purchase special orders directly from 
Kaplan. 

Q. Such as— A. A request for a custom-made curtain, 
one that we don’t carry normally in stock. We place close- 
out orders with Kaplan. Sale lots we buy directly from 
Kaplan. 

[915] Q. What is a close-out? A. Discontinued pat- 
terns that the manufacturer is not planning to continue 
with, but he would prefer to liquidate. We purchase liners 
directly from Joseph Kaplan. 

Q. Then I take it that the bulk of your orders of the 
Kaplan products are made from AWC, of the Kaplan line; 
is that correct? A. The bulk of the purchases is made 
from the AWC wholesale. 

Q. In negotiating with AWC, do they furnish you with 
Kaplan’s price lists—and let me hand you Respondent’s 
Exhibit 3-A, and I will ask you whether or not you re- 
ceived a document of this type from AWC in connection 
with the Jakson line? A. Referring to this document right 
here, yes, we do. 

Q. Now, it mentions here “Here attached with price 
lists,” and attached to that document, during 1958 and 
1959, were such documents as Commission’s Exhibit 2-A, 
B and C, 3-A and B, 4-A and B, 5-A and B, these lettered 
exhibits there 2 through 5, representing the spring and fall 
line price list of 1958. A. I can’t testify that this is the 
one. I know price lists accompany it. I don’t know if that 
is the price list, or not. 
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Q. Does that refresh your recollection? Have you seen 
that type of price list from Kaplan? A. Yes, from Kaplan, 
and usually in connection with the [916] document I pointed 
out to you as being Respondent’s Exhibit 3-A. 

Q. I call your attention to Commission’s Exhibit 2-A, 
as an example of the makeup of the sheet of the price lists 
I have mentioned; and you notice there are two columns, 
one marked ‘‘cost”? and one ‘“‘retail’’. 

In your purchases from AWC, can you tell us from 
which of the columns your price is based, and how you ar- 
rive at the discount which you receive later on? A. You 
are referring to our price list? 

Q. Yes. A. From the AWC wholesale corporation— 
may I see the document? 

Q. The trade discount listed on Respondent’s Exhibit 
3-A is the discount that you receive now from which price, 
the price appearing in the retail column appearing on 
Commission’s Exhibit 2-A; is that correct? A. It is the 
retail column less this figure. 

Q. Less the trade figure shown on Exhibit 3-A? A. Yes. 

Q. Now, from AWC do you also receive cash terms? 
A. Yes, we do. 

Q. And they are as shown on Respondent’s Exhibit 
3-A also? A. Yes, they are. 

Q. Now, when you purchase from Kaplan direct, can 
you tell [917] us, again referring to Commission’s Exhibit 
2-A, which column do the prices appear on? Can you tell 
me that? A. I don’t recognize any of what we purchase 
direct from Kaplan as being on here. 

Q. Let me see if we have liners in here. Will you tell 
us what liners are, Mr. Malatesta? A. Liners are actually 
—it is a protection for the shower curtain, to be put on the 
back side of the shower curtain, which faces in toward the 
shower. 
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Q. And I believe some are just plain and some are 
magnetic, are they not? A. I can’t answer that question; 
I don’t know. 

Q. Does the Kaplan salesman call on you? A. Yes, he 
does. 

Q. Can you tell us how often? A. I would say he would 
call about every two to four weeks, on a fairly regular 
basis. 

Q. What was his name during 1958 and 1959? A. Mr. 
Abrams. 

Q. His first name? <A. I don’t know his first name, I’m 
sorry. 

Q. Can you tell us what he did when he called on you? 


[918] The Witness: Mr. Abrams will come into 
the department and take a physical count of the stock 
in the department. He might enter this physical 
stock amount into the inventory control book. He 
might, at that time, discuss with department per- 
sonnel good selling numbers or bad selling numbers. 


By Mr. Dias: 


Q. When you say ‘‘he might’? do you mean he has done 
these things in the past; is that correct? A. Discussed 
style activity with department personnel, yes. 

Q. And the physical count and so forth? A. Yes, he 
has done this in the past. He might discuss that with de- 
partment personnel. This is basically what Mr. Abrams 
does when he comes into the department. 

Q. Is that limited only to the products which you pur- 
chase directly from Kaplan? A. No. Mr. Abrams does 
this on products purchased from Kaplan and also from 
AWC wholesale. 
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Q. In other words, your entire Jakson line? A. Yes. 

Q. Do you know the meaning of the terms AWC and 
AMC? 

What is AWC, for example? A. I believe AWC is 
Aimcee Wholesale Corporation. 

Q. That is the Aimcee Wholesale Corporation; is that 
correct? A. Depending upon my memory, I believe it is. 

[919] Q. And what is AMC? A. That is the Associate 
Merchandising Corporation. 


s ° ° 


[920] The Witness: The question is, when we 
purchase merchandise directly from Kaplan, do we 
bargain with Kaplan on the cost price of that mer- 
chandise? 


By Mr. Dias: 
Q. Yes. 


Mr. Weil: In 1959 and 1958. 

Mr. Dias: I predicated the entire testimony on 
those two years. 

The Witness: We have had negotiations with 
Mr. Kaplan about the cost of merchandise which we 
have bought from him, and we have purchased what 
we call slow merchandise, or off-price, and so forth, 
things like that. We have had negotiations with Mr. 
Kaplan concerning the price of that merchandise, 
yes. 


By Mr. Dias: 


Q. How about merchandise purchased direct from Kap- 
lan, these custom-mades that you mentioned? A. No, I 
don’t believe so. 


Tr. 921-922 
227a 


Richard J. Malatesta—for Commission—Direct 


Q. They fix the price on that, is that correct? A. That 
is correct. 

Q. At what price are those Kaplan products resold? 
A. Which ones are you referring to? 

Q. Referring to AWC, these products you purchase from 
AWC, and I hand you Commission’s Exhibit 2-A. [921] 
A. I recall it. We sell the Jakson merchandise that we 
purchase from AWC wholesale corporation at the price 
suggested on the price list, and that is marked on the 
outside of the box. 

Q. I see. The suggested retail price is on the outside 
of the shipping box? A. Yes, it is. 

Q. Is that the box that goes to the customer? Explain 
that box. A. It is a container for the shower curtain which 
is given to the customer at the point of purchase. 

Q. On your purchases from Kaplan direct, do you re- 
ceive a cash discount? Are they part of the terms of your 
dealings with Kaplan direct? A. We receive a cash dis- 
count. 

Q. Is it two per cent ten days? A. I believe so. 

Q. Do you take advantage of that two per cent? A. 
Certainly hope so. 

Q. Is that important to you? A. It certainly is. 

Q. Does AWC bill you for the Jakson products? A. 
AWC wholesale corporation bills us for the merchandise 
we buy from them. 

Q. And in those instances, again, the shipments are 
made [922] direct from Kaplan at Yonkers; is that correct? 
A. If that is their location. 

Q. Does AWC have salesmen call on you? A. AWC 
wholesale corporation has representatives that call on us. 

Q. How often do they call on yout A. Approximately 
semi-annually. 
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Q. Can you tell us what they dot A. They will sit in 
discussion with us concerning the lines of merchandise that 
we are purchasing from them. They will ask for sugges- 
tions and constructive criticism concerning those lines. We 
will point out any weaknesses that we feel that they have 
in that line. They will point out to us what other stores 
have been able to do in this respect, and the opportunity 
that exists for us. 

All of this goes on in a discussion. We will complain 
about the delivery to the wholesale corporation, which we 
do consistently. 

Q. Complain about delivery to the wholesale corpora- 
tion? A. Yes. 

Q. I don’t think I understand—you mean delivery— 
you explain it. 


Mr. Weil: I think the ‘‘to”’ is in the wrong place. 
The Witness: Yes, deliveries by the wholesale 
corporation. 


[923] By Mr. Dias: 


Q. As I understand, you get no shipments from AWC 
of Jakson shower curtains? A. That’s right. 

Q. Then why do you complain about AWC in that in- 
stance? A. Because we buy from them. 

Q. But they don’t ship it, do they? A. They don’t ship 
it, but they take the order from the store, and that order 
stipulates a given delivery date, and if we have a complaint 
concerning that delivery date, we must go to the Aimcee 
Wholesale Corporation and get clarification of what the 
story is. 

Q. Can you tell us the name of the AWC representa- 
tive? The representative that called on you in 1958 and 
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1959. A. I can give you the name of Mr. Greason. I can’t 
recall whether Mr. Orenstein was in our store or not. I 
just can’t remember that. 

Q. Do I understand it was one or the other, or both, 
during 1958 and 1959? A. I’m sure of Mr. Greason. I’m 
not sure of Mr. Orenstein. 

Q. Do you have his first name? A. Robert. 

Q. Middle initial? A. I don’t know. 

Q. Did Mr. Greason or Mr. Orenstein take orders for 
shower [924] curtains on the occasion of their call? <A. I 
don’t believe so. 


Q. Are you familiar with the term ‘‘markdown’’? A. 
Yes. 

Q. Will you explain what that means, please? A. A 
markdown is a reduction in a retail price of the piece of 


merchandise. 

Q. And have you taken markdowns on Kaplan merchan- 
dise during the years 1958 and 1959? A. You are referring 
to the Jakson line? 

Q. The Jakson line, yes. A. Yes, we have. 

Q. Will you tell us whether or not AWC shared that 
markdown allowance? I mean, shared that markdown in 
any way. A. I don’t know. 

Q. Did Kaplan share the markdown? <A. Yes, he did. 

Q. I believe you have returned a subpoena in connection 
with certain documents dealing with markdown allowances 
during 1958 and 1959. 


° ° e 


[925] (The description of exhibits, as referred to 
above, is as follows:) 

(The documents referred to were marked Com- 
mission’s Exhibits 56-A, -B; 57-A, -B; 58-A through 
-F; 59-A through -E; 60-A through -F for identifica- 
tion.) 
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[926] 

CXID No. Description Dated 

Filene’s: 
56-4 ‘Report of Change in Retail Prices”’ 8/ 7/58 
56-B Chargeback to Kaplan 8/ 7/58 
57-A  ‘‘Report of Change in Retail Prices”’ 8/15/58 
57-B Chargeback to Kaplan 8/15/58 
58-4 ‘‘Report of Change in Retail Prices”’’ 6/15/59 
“ce “cc “cc ee 6 / 22, 1359 
6/22/59 
6/22/59 
> 6/25/59 
Chargeback to Kaplan 6/30/59 
‘‘Report of Change in Retail Prices’’ 8/ 7/39 
73 “ec 6 6c 8 / 5 /59 
‘ec 73 8 / 6 5/59 
oe oe 8/13/59 
Chargeback to Kaplan 8/22/59 
‘‘Report of Change in Retail Prices’’ 1/ 2/60 
sé “cc sc sé“ 12/30/59 
ce 12/30/59 
“ 1/ 4/60 
12/30/59 


[927] Q. Mr. Malatesta, I hand you Commission’s Ex- 
hibit for identification 57-A and ask you to explain the 
makeup of this particular document. 

If you will note, this is a ‘‘Report of Change in Retail 
Prices’? and under the column ‘‘resources’’, will you ex- 
plain the notations there, please? The word ‘‘Kaplan”’ is 
there, for example; am I correct? A. Yes. 

Q. And that indicates the source of the material? 
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That is the seller of this particular product that is 
involved in these markdowns; is that correct? A. No, this 
wouldn’t indicate the seller, this would indicate the maker. 

Q. All right, the manufacturer. Then under ‘‘descrip- 
tion”? will you tell us what it is that appears in that column? 
[928] A. ‘‘Flower basket’’. 

Q. And that is a pattern name, is that correct? A. I 
would believe so, yes. 

Q. And on the next line, although not in the proper 
column, is the word ‘‘lace’’; is that correct? A. Yes. 

Q. And that again is a pattern name? A. I would 
assume that. 

Q. And the next is ‘‘Sea Mist’’; and what is the next 
one, ‘‘Ele ** *”? A. I can’t read it on the original. I can’t 
read this person’s writing. 

Q. The next column is ‘‘Model number.’? What does 
that indicate? A. That indicates the style number that is 
attached to a given style. Actually, the writing that appears 
under the resources and description columns should rightly 
have been inserted under the model column. 

Q. In other words, ‘“‘description’’?? A. Yes. 

Q. And that gives the size and type of curtain, for 
example, is that right? A. That should have been in the 
‘‘deseription’’ column. 

Q. All right. In the third column, the third major 
column, entitled ‘‘Authorized”’ there is in the lefthand of 
two of the [929] columns: 73, 22, and so forth. What does 
that indicate? A. Those numerals indicate the amount of 
merchandise on which the markdown is to be cancelled out, 
that has previously been taken. These figures are presented 
to me for approval. 

Q. See if I understand that. Do I understand that, 
taking the first one, ‘‘Flower basket’? itself, this is the 
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model, and there were 73 of those particular items? A. 
Yes. 

Q. In stock? <A. Yes. 

Q. What does the first line under ‘‘amount”’ mean? 
292. What does that indicate? A. This is the extension at 
retail. 

Q. Of what? A. 73 times whatever is the difference in 
the present retail and proposed retail, which is $4. 

Q. All right. Now, coming to the next column, we have 
a column “original retail’; what price appears in that 
column? A. The original retail price is the price at which 
we mark merchandise when it first enters the store. 

Q. Is that the retail price suggested by the manufac- 
turer that you mentioned earlier? A. This is the suggested 
retail price. 

Q. And in the column ‘‘present retail price”’, what does 
that indicate? [930] A. This indicates the retail price that 
the department personnel is seeking authorization to mark 
the merchandise down to. This is the new retail price. 


[934] Q. Now, if you will refer to Commission’s Ex- 
hibit 57-B. I understand 57-B is Filene’s ‘‘Chargeback 
to Kaplan’’; is that correct? A. Yes. 

Q. Now, it is marked ‘“‘Chargeback.”” Will you explain 
what a chargeback is? A. As opposed to when we receive 
merchandise in. When we send merchandise out of our 
stocks, we charge back. 

Q. And in this case to the manufacturer, is that correct? 
A. To the person with whom we made the agreement on 
the markdown. 

Q. And the information that appears in the body of 
that document as to the quantity, the pattern and the size 
of the various curtains, they also appear on Exhibit 57-A. 
In other words, the report of change. 
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Now, under the column ‘“‘unit cost’? on Exhibit 57-B, 
your chargeback, what are those figures on each of those 
lines? A. ‘‘Unit cost’’ is the amount of retail reduction 
being taken on each unit of ‘‘Flower basket, 6 x 6’’. 

Q. And, correspondingly, for each of the patterns shown 
thereon? A. Yes. 

Q. And that is taken from the document which is Ex- 
hibit 57-A from the column ‘‘difference’’, is that correct? 
A. Yes. 

[935] Q. Which represents the difference between the 
new retail price and the original suggested retail price 
and the total cost, as I understand it, is the multiplication 
of the number of each of those items times that unit cost 
difference? A. Yes. 

Q. In other words, you have 73 “Flower basket’’ and 
you multiply that by the unit cost of 4, to arrive at the 
total cost shown as 292? A. The total retail. 

Q. Then the document bears the notation ‘‘as agreed 
with Joseph Kaplan’’ and something else I can’t read, and 
“less 40 per cent’’, Will you explain that 40 per cent? A. 
The ‘‘less 40 per cent’’, the amount of the markdown to be 
borne by Joseph Kaplan at cost. 

Q. Now, in connection with these markdowns, who is it 
that determines that the merchandise needs to be marked 
down? A. The department personnel is constantly review- 
ing its merchandise, and its selling report on merchandise. 

As we approach a new season, it requires that we take 
a more critical look at the merchandise we are carrying in 
stock. At that point it is possible that the department 
personnel would enter into discussions and negotiations 
with Mr. Kaplan as to the manner of disposing of this slow- 
selling, not—undesirable, merchandise: merchandise cus- 
tomers have told them is not desirable to them. There 
will be negotiations [936] on what the retail price would 
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be, at which it would be desirable to move this merchandise 
to, to remove it as reasonably as possible, and with as little 
loss as possible. 

Q. With whom, at Kaplan, are these arrangements made, 
Mr. Kaplan or the salesman? A. Most of the discussions 
with reference to markdowns would be with Mr. Kaplan. 

Q. And do I understand that Kaplan has a hand in 
determining what the new retail price will be? A. There 
would be negotiations as to what the new retail price would 
be, in order to move that merchandise. 

Q. Between Mr. Kaplan and a Filene representative? 
A. Yes. 

Q. Now, how is it determined what the quantity of the 
particular pattern is that has to be marked down? A. Well, 
when you mark down a pattern, you must mark down all 
of that pattern. You cannot hold merchandise at two dif- 
ferent prices in stock. 

Q. In other words, it is everything you have in stock on 
that particular pattern; is that correct? A. Yes. 

Q. All right. Does Kaplan or one of his representatives 
count the stock and determine how many pieces there are, 
or do they take your word for it? A. Well, I would say 
neither, really. The day the markdown [937] is taken, we 
take the count of that stock. However, Mr. Abrams is in 
the department at such frequent intervals, that he would 
check that or take count of that stock maybe a week prior 
to the time we took the markdown, or a week subsequent 
to the time we took the markdown, in order to see whether 
or not our figures are in line with what we are submitting 
on the invoices. 

Q. Now, how do you arrive at the amount that will be 
allowed by Kaplan? I think you indicated there were 
negotiations as to what the new price would be. A. There 
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is also negotiations as to the amount of markdown that 
will be borne by Kaplan. 


* * * 


[938] Q. Can you tell us how you arrived at the per- 
centage rate there? A. At the percentage of markdown to 
be borne by the manufacturer? 

Q. Yes. 


Hearing Examiner Hinkes: You are speaking of 
that specific entry? 

Mr. Dias: Yes. 

The Witness: You are speaking of this particular 
entry on ‘‘Flower basket’’? 


By Mr. Dias: 


Q. Well, using anything on that, using ‘‘Flower bas- 
ket’? as typical of the rest of them. A. Well, once a new 
retail price is agreed upon, we have a knowledge of the 
approximate retail reduction that would have to be taken 
on this kind of merchandise and then it would be negoti- 
ated by department personnel, and by Mr. Kaplan, as to 
how much of that he is going to bear at cost. 

Q. Is it always 40 per cent, or does it just happen to be 
[939] 40 per cent on these exhibits as a result of negotia+ 
tion? A. This one was 40 per cent. 

Q. And that was the result of negotiations; is that cor- 
rect? A. Yes. 


[942] By Mr. Dias: 


Q. Do you take these markdowns—I mean, do you de- 
termine [943] to mark a particular item down and then 
go ahead and send Kaplan one of these chargebacks; or is 
it something that has to be approved by Kaplan or a repre- 
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sentative? A. Prior to taking any reduction off the retail 
price, we have to have negotiations with Kaplan. 

Q. For their approval or agreement that they will 
participate in this markdown? .A. Agreement that they 
will participate. 

Q. Does this document, Exhibit 57-B, and, for that 
matter, Exhibit 57-A, do they reflect your negotiations 
with Kaplan’s representatives as to the patterns involved, 
the quantities and the amounts? A. Would you repeat 
that question? 


(Question read.) 

The Witness: We would negotiate with Mr. Kap- 
lan on the amounts as they are shown in this docu- 
ment. 

@ oO c 

[944] Q. No, this is another transaction. My question 
is: Was that transaction negotiated orally, and does it 
all operate in the same way you have already described 
in connection with Exhibit 57-A and Bt A. The forms 
used are the same, and we would have had separate nego- 
tiations with Mr. Kaplan on these here. 

Q. Each of these particular items reflect separate nego- 
tiation for the material appearing on the document, and 
they reflect the negotiations as to the pattern involved, 
quantities, amounts of the markdown per item and so 
on; is that right? A. These would be discussed. I’m 
not sure whether department personnel would have in 
his hand on that particular day that we owned 21 of a 
particular item. I’m not sure he would have that type 
of information with him when he had a discussion with 
Mr. Kaplan. 

Q. How is it determined how many you have? I think 
I asked you this question before. What check does Kap- 
lan make to determine that they are paying you for 100 
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items when you only have 50? Do they take an actual 
count and verify it to their satisfaction? A. As I pointed 
out, Mr. Abrams is in the department [945] frequently, 
and at either a prior date or a subsequent date to a mark- 
down that had been taken, it is quite possible Mr. Abrams 
would check this spot in the department, to see whether 
or not it is within the approximate figure of what we have 
given them. 

Q. All right. In connection with these items and these 
documents of markdown figures and ‘‘Report of Changes 
in Retail Prices’’, they work in the same way as the nego- 
tiations and so on? A. Yes. 

Q. Now, I hand you Commission’s Exhibits No. 58-A 
through F; 59-A through E; 60-A through F; and I will 
ask you to take a look at those and tell me whether or 
not there is any variation in the procedure used in con- 
nection with each of the transactions with the number 
and lettered subdivisions indicating a single transaction? 


[946] Q. Have you gone through all of them? A. 
Yes. 

Q. Do each of those represent a transaction similar 
to that which you have described in connection with Ex- 
hibit 57-A and B? A. Yes. 

Q. Now, will you take a look at the document which 
is marked Exhibit 59-E. The date on that is 8/22; is 
that the year 1959? A. From looking at the other docu- 
ments, I would conclude that it is. 

Q. And can you tell me the same thing in connection 
with Exhibit 60-B and E? You will find that there is no 
year connected with those. A. (After examining exhibits) 
Exhibit 60-B and 60-E, from looking at the accompanying 
chargeback form, would seem to be 1959. 
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Q. Now, Exhibit 57-A, Mr. Malatesta, I believe you said 
was an internal document entirely. Was a copy of that 
ever sent to Kaplan? A. No, it wasn’t. 

[948] Q. This is used entirely within your own store? 
A. Yes, it is. 

Q. Now, turning to Exhibit 57-B, that document is 
made out in your department, is that correct? A. Yes, 
it is. 

Q. Incinding the original of that document? A. Yes, 
it is. 

Q. And after your department has made out that docu- 
ment, does your department send it or the original or 
any copy of it to Kaplan? A. No, they don’t. 

Q. What does your department do with it? A. The 
documents are taken to one of the accounting departments 
and left there. 

Q. And if the original of Exhibit 57-B is mailed to 
Kaplan, it would be mailed by that department and not 
your department, is that correct? A. That is correct. 

Q. And do you have any supervision or control over 
the activities of that department? A. No, I don’t. 

Q. Do you know actually—let’s take Exhibit 57-B as an 
example. Do you know actually whether that accounting 
department did or did not mail the original of Exhibit 57-B 
to Kaplan? [949] A. Do I know? 

Q. Yes. A. No. 

Q. Do you know, are you able to testify that Kaplan 
actually made any payment to Filene’s based upon that 
document which is Exhibit 57-B? 


Mr. Dias: Could we understand that making a 
payment can be either in the form of check or 
credit? 
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Q. Are you able to testify that Kaplan actually did 
make any payment to Filene’s, either in cash or by credit, 
based upon documents 57-B for identification? A. I would 
have no personal knowledge of payment by Kaplan. 


Mr. Weil: Well, I will object to the admission 
of these documents, if your Honor please. The 
only relevant point in this case is whether Kaplan 
made any payment or not. The witness has testified 
he cannot testify, despite these internal documents, 
and despite what I assume to be only an assumption 
on his part that some part of these internal docvu- 
ments gets mailed to Kaplan, which he cannot tes- 
tify to himself, and even if he could, he still cannot 
cannot testify whether any payment was made, any- 
way; and that is the crucial point in this case. 

I see no point of cluttering up the record with 
Filene’s records, which are solely internal records. 
These [950] do not establish one relevant point of 
this case. 

Mr. Dias: May I be heard? Will you allow me 
to ask some questions now? 

Hearing Examiner Hinkes: You may proceed. 


Redirect examination by Mr. Dias: 


Q. What procedure is followed in order to charge back 
goods to resources? 
Mr. Weil: If the witness knows. He said this 
is done by a different department from his own. 


By Mr. Dias: 


Q. Do you know what is done in the normal course of 
business? A. We take the paper and bring it to one of 
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our accounting departments, and the paper is left there. 
Then I would assume, if I can make an assumption here— 


Mr. Weil: I would object to any evidential value 
here. 

Hearing Examiner Hinkes: The question is 
whether you know what the practice is, Mr. Malatesta. 
Of course, we wouldn’t want you to make any as- 
sumptions. 

The Witness: I know the practice in the store. 


By Mr. Dias: 


Q. Will you tell us what the practice is in the store? 
A. The practice is that the invoice is mailed to the re- 
source or to the person who has agreed to make pay- 
ment. 

[951] Do you have a system whereby you are notified 
if a chargeback or invoice is not honored? A. We are 
notified by our accounting division of any outstanding un- 
paid balance. 

Q. And have you ever been notified that Kaplan did 
not keep an agreement and pay these various amounts? 
A.I have been notified of an outstanding balance by 
Kaplan. 

Q. Would it include these documents? <A. I don’t know 
that. 


Hearing Examiner Hinkes: I don’t quite under- 
stand that. Will you explain that, Mr. Malatesta? 

The Witness: Yes, we have been notified from 
time to time by our accounting division of unpaid 
balances from Joseph Kaplan. 

Hearing Examiner Hinkes: That is a balance 
due from Kaplan? 

The Witness: Due from Joseph Kaplan to 
Filene’s. 
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Hearing Examiner Hinkes: Arising from what? 

The Witness: Could arise from different things. 

Hearing Examiner Hinkes: Well, would that in- 
clude markdown allowances? 

The Witness: It could arise from markdown 
allowances. It could arise from the return of mer- 
chandise directly to the manufacturer. It could arise 
from many different factors, but from time to time 
on the list I receive, which notes outstanding [952] 
balances, the Kaplan name has appeared from time 
to time. 

Hearing Examiner Hinkes: All right. 


By Mr. Dias: 


Q. Do you recall whether or not those amounts have 
been cleared up? A. The last list I received did not have 
any outstanding balance from Kaplan. 

Q. Would that indicate that prior claims had been met? 
A. That is the way I would interpret it. 


Mr. Dias: Your Honor, in addition to the fact 
that the normal course of procedure is as outlined, 
these are comparable to the documents that were 
received in Philadelphia, the internal documents, 
which represented in written form the oral nego- 
tiations between Filene’s and Kaplan or one of his 
representatives; the documents such as Exhibit 
57-B. 

In other words, in each of those appears the 
actual chargeback, it represents the actual docu- 
ment that went to Kaplan, less the two righthand 
columns. 

Now, in our original subpoena to Kaplan, we 
requested that we get their file copies of documents 
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showing the granting of such things, and we could 
use code numbers, which indicate these, but there 
is no way because of the limitation of the IBM 
cards showing to which particular transaction the 
credit memorandum or the granting of it is related, 
[953] and so I have no other way of showing this, 
other than through this witness. 

‘As I mentioned before, the record at page 785 
and 786 will show your ruling on similar documents 
in Philadelphia, and I submit they are relevant and 
are a written showing of an oral transaction that 
took place between Kaplan and the Filene repre- 
sentative; and they are admissible. 


[955] Hearing Examiner Hinkes: My ruling is to 


admit these documents as having relevance to this 
case, but not necessarily proving what is a most 
important issue, whether Kaplan actually paid the 
markdown allowance. If counsel supporting the 
complaint wishes to proceed further along that line, 
he is free to do so. The testimony of the witness is 
simply that he entered a charge, in effect. He doesn’t 
know if Kaplan ever paid the amount. He gets an 
accounting occasionally, which may or may not show 
actual payment from Kaplan, depending upon what 
happened after the document left his hands, and 
wound up in negotiations, presumably, between the 
accounting department and Kaplan. 

Mr. Dias: May I point out that this is part of 
the case in support of the complaint. The witness 
has testified that the original the chargeback has 
gone to Kaplan. 

Hearing Examiner Hinkes: I have admitted the 
documents, and if you think that proves payment 
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by Kaplan, [956] very well. It is a matter of argu- 
ment for you at a subsequent date. 

Mr. Dias: I think the onus is on the respondent 
to show that they did not pay this. 

Hearing Examiner Hinkes: You are perfectly 
free to argue the point. I don’t have to make a 
ruling on that at this time. 


[992] Q. Are you familiar with the return-goods 
privilege offered by Mr. Kaplan, Mr. Malatesta? A. What 
do you mean by the return-goods privilege? 

Q. Well, do you or do you not return goods to Kaplan? 
A. We have periodically returned merchandise to Kaplan, 
yes, 


Q. And during 1958 and 1959, did you return mer- 


chandise to Kaplan, other than defective or erroneously 
shipped, or something of that sort? A. Yes, we did. 


[995] Q. Now, who determines when and what goods 
to return, Mr. Malatesta? A. Well, the goods are returned 
approximately twice a year. They are returned either at 
the conclusion of one season or immediately prior to the 
new season. In other words, when the new lines have been 
offered for review by the department personnel, at that 
time department personnel would negotiate with Mr. Kap- 
lan as far as the return of merchandise which was not 
desirable to the customers or slow moving. 

Q. Is this again a matter of negotiation strictly? You 
[996] don’t automatically send back merchandise; am I 
correct on that? A. No, we do not. 

Q. You negotiate with Mr. Kaplan or a representative 
of Kaplan, is that correct? A. Yes, we do. 

Q. From whom do you receive credit on such mer- 
chandise, take Exhibits 83-A through V, with the excep- 
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tion, again, of 83-J, where you shipped to Kaplan but 
charged it to AWC. From whom do you receive credit 
on those transactions? A. Again, based on the proceed- 
ings here this morning, and the discussion we got into, I 
don’t know whether we received credit on it or not. We 
charged the Aimcee Wholesale Corporation, and I don’t 
know whether we received a credit on it or not. I don’t 
get into that part of it. 

Q. Is your answer the same in connection with those 
returns where you ship to Kaplan and charge Kaplan? 
You send in a charge, and is it your testimony from 
there on you are lost? A. From there on I don’t get in- 
volved with it. It becomes an accounting function from 
that point on. 


{1001] Recross-examination by Mr. Weil: 


[1004] Q. And isn’t it correct—you correct me if I am 
wrong; I want your views and not mine—is it correct to 
say that the larger the stock of merchandise you buy in 
the first instance, the more advantage you will derive from 
the opportunity to return, and the smaller the stock you 
lay in, the less advantage that return opportunity will 
be? A. Generally speaking. 


Hearing Examiner Hinkes: Do you buy more 
because of the privilege of returning? 

The Witness: No. I tried to clarify that by 
saying the amount of merchandise that we pur- 
chase is determined by what our customers have told 
us, as far as their reaction to the merchandise. If 
our customers are responding favorably to the mer- 
chandise, we keep increasing the amount we pur- 
chase from a given source. 


Tr. 1005-1006 
2458 


Richard J. Malatesta—for Commission—Recross 


Hearing Examiner Hinkes: I didn’t quite under- 
stand [1005] your reference to ‘‘side effect’’; I think 
that is the word you used. 

My question is: Do you buy more because you 
have an opportunity of returning it? And you say 
that is not a determining factor, but it is a side 
effect. 

Do you want to try to clarify that? 

The Witness: Well, the most important factor is 
the saleability of the merchandise. The ability to 
return merchandise is also important, because it en- 
ables us to keep our stocks clean and fresh, and with 
new styles coming in at all times. 

It is not as important as the first factor I men- 
tioned. 

Hearing Examiner Hinkes: The amount depends 
on the saleability of the item? 

The Witness: Yes. 

Hearing Examiner Hinkes: The return privilege 
has to do with the status of the stock, keeping it 
fresh, rather than the amount you buy; is that cor- 
rect? 

The Witness: That is essentially correct. 

Hearing Examiner Hinkes: All right. Go ahead. 


By Mr. Wed: 


Q. In other words, Mr. Malatesta, you cannot simply go 
in and buy large quantities of Jakson shower curtains, 
figuring if you don’t sell them you will simply return them? 
[1006] A. We wouldn’t operate in this manner. 

Q. And, as a matter of fact, you cannot operate in that 
manner because you don’t know what you are going to be 
able to return? A. We can’t operate in this manner, and 
we wouldn’t want to operate in this manner. 
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Q. And you don’t operate in this manner? A. And we 
don’t operate in this manner. 

Q. Would yon enlighten us, please, Mr. Malatesta, as to 
what the suburbs of Boston are? Would you name the 
suburban areas? 


Hearing Examiner Hinkes. All of them? 

Mr. Weil: That’s what I understand is now in- 
volved in the case. 

Hearing Examiner Hinkes: I don’t quite agree 
with you. I think the only suburban areas that are 
involved are the ones in which there are stores. 

Mr. Weil: Well, I assume there are stores in all 
suburban areas. 

Hearing Examiner Hinkes: I mean Filene stores. 

Mr. Weil: No, I am going into the competitive 
effect of Filene’s, and what happens to their competi- 
tors. 

Hearing Examiner Hinkes: That would only take 
in the suburbs where there are Filene stores? 

Mr. Weil: No, I thought you put it in the area 
in which [1007] you find an interplay of competition. 
Now, this interplay of competition can be placed 
eventually under the concept that came into the case 
this morning, anywhere within the Boston market- 
ing area; and we can now show this competive inter- 
play wherever Filene competitors may exist in the 
Boston area. 

Hearing Examiner Hinkes: Very well. 


[1029] Q. In the selection of the shower curtains which 
your department purchases, does a particular pattern play 
any important role? A. Does the pattern of the shower 
curtain play an important role? 
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Q. In your decision to buy or not to buy it. A. Ob, 
extremely. 

Q. Would you say that that is the most important? A. 
The pattern of the shower curtain is definitely a most im- 
portant factor. 

Q. Do you have to buy Jakson shower curtains in your 
department, Mr. Malatesta? A. Do we have to buy them? 

Q. Yes. A. No. 

Q. Do you get any instructions to purchase Jakson 
shower curtains? A. No. 

Q. Do you issue instructions to any of your subor- 
dinates that they must purchase Jakson shower curtains? 
A. No. 

Q. Who makes the decision in your department as to 
what shower curtains will be purchased? A. The depart- 
ment personnel. 

Q. Under your supervision? [1030] A. Under my super- 
vision. 

Q. And subject to your ultimate sayso? A. Subject to 
my approval. 

Q. Is there any pressure put on you by anybody, other 
than your own customers, to purchase Jakson shower cur- 
tains? A. Absolutely not. 

Q. Is there any pressure put upon you to purchase your 
shower curtains from AWC rather than some other re- 
sources? A. Is there any pressure put on to purchase 
shower curtains from AWC instead of other resources? 

Q. Yes. A. No. 

Q. Other than the normal pressure of AWC people put 
on you to buy their line. A. We get it from all lines. 

Q. And from all resources? A. And from all resources, 
right. 

Q. Do you have anything to say in determining the price 
which AWC charges you for Jakson shower curtains? A. 
Well, we never accept a price graciously. The price is set 
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by AWC wholesale corporation, and we will discuss this 
price with them from time to time. 

Q. And having discussed it, then, you can take it or you 
can leave it? A. Yes. We haven’t won yet. 

[1031] Q. You have no voice in determining what the 
price will be, in other words? A. No. 

Q. Your dealings with AWC on prices are the same as 
your dealings with any resource; is that correct? A. Yes, 
they are. 

Q. Do you ever, after having made a purchase of Jak- 
son shower curtains from AWC, receive any rebate from 
AWC based upon the purchases you have made from them? 
A. What do you mean by rebate? 

Q. Or do you ever get any money back from AWC on 
the basis of how much volume of Jakson shower curtains 
you have bought from them? A. No. 

Q. Are you ever called upon to pay more to AWC at 
some time later, after you have purchased the Jakson 
shower curtains, than you were originally billed for them 
by AWC? A. No. 

Q. Your purchases, then, of Jakson shower curtains 
from AWC was on a firm price basis once you have been 
billed and paid for them; is that correct? A. That is cor- 
rect. 

Q. No later adjustment is ever made? <A. No, there 
isn’t. 

e e s 


[1034] By Mr. Weil: 


Q. Do you have the question in mind? A. Yes. Not 
to my knowledge. 

Q. You told Mr. Dias that you considered the cash dis- 
count important. Will you please explain to us in what 
sense you mean it is important? A. Well, in this case we 
are talking about two per cent; in the case of Aimcee 
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Wholesale or Kaplan. It is a two per cent cash discount, 
but if we didn’t take it, we would not be very good busi- 
nessmen. It is very important; over a period of six 
months or a year, it amounts to a substantial amount of 
money. 

Q And it is that much additional money you can have 
practically for the taking, which you would not have other- 
wise; is that correct? A. Absolutely. 

Q. And as businessmen it is important for you to take 
that? [1035] A. Definitely. 

Q. And it is important for you in that sense, regardless 
of how profitable your department would operate if you 
didn’t take it? A. Absolutely. 

Q. You are always trying to get more money, no matter 
how profitably you may operate without it? A. Abso- 
lutely; that’s right. 

Q. You mentioned this morning, if my notes are cor- 
rect, that you had to negotiate with Kaplan before you 
could make any markdown on Jakson merchandise, and I 
ask you now whether by that you meant that you could 
never make any markdown on Jakson merchandise without 
first negotiating with Kaplan? A. We would not take a 
markdown on Kaplan merchandise without first negotiat- 
ing it with Kaplan. 

Q. Do you mean negotiating or discussing? A. With- 
out discussing it with Mr. Kaplan. 

Q. Now, is this true even on markdowns toward which 
Kaplan made no contribution? A. Even on those mark- 
downs. 

Q. What was the puropse of such negotiations, if you 
weren’t going to get a markdown allowance from Kaplan 
anyway? A. Well, all of the Jakson line is pre-marked 
or pre-ticketed. It comes in to us with the retail price on 
the outside of the box. 
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Q. Do you ent the prices on Jakson merchandise which 
are pre-ticketed on the Jakson box? A. What do you mean, 
do we cut the price? 

Q. I think you told us before that the Jakson shower 
curtain boxes have a price on them for each item of mer- 
chandise? A. Yes. 

Q. And also the price list which you looked at earlier 
today gives the retail price for them, and a little earlier 
in your answers to me you referred to the manufacturer’s 
suggested retail price. Now, what I want to know is 
whether Filene’s undercuts those prices, whether it offers 
that merchandise to the public at less than those prices? 
A. Only if we had taken a markdown on the merchandise. 

Q. And that is on merchandise that you have found is 
not moving, or you are getting rid of a certain pattern; 
is that correct? A. That is correct; and after discussion 
with Mr. Kaplan. 

Q. And you don’t do that on any merchandise that you 
intend to re-order and continue dealing in; is that correct? 
A. That’s right, we do not. 

Q. Only to get rid of remnants, is that it? A. That’s 
correct. 

Q. I may have asked you this, Mr. Malatesta, but are 
there incidents where you mark down Jakson merchandise 
and don’t [1047] get any contribution from Jakson toward 
that markdown? Did that happen in 1958 and 1959? A.I 
don’t know whether there have been or not, Mr. Weil. I 
can’t answer that question. 


[1051] Redirect examination by Mr. Dias: 


Q. Mr. Malatesta, I call your attention to Commission’s 
Exhibit 60-B and the date appearing thereon. A. (After 
examining document) Yes. 


Tr. 1052, 1084 
251la 


Richard J. Malatesta—for Commission—Re-redirect 


Q. And 60-C and the date appearing thereon. A. Yes. 

[1052] Q. And Exhibit 60-E and the date appearing 
thereon. <A. Yes. 

Q. Will you note that Exhibit 60-E, for example, has 
the number 11106, and each of those items I have called 
to your attention is listed in document Exhibit 60-F and 
shipped December 30th or December 31st; is that correct? 
A. Yes, they do. 

Q. And they are identifiable by the number appearing 
on those lettered sub-parts I called to your attention: C, 
D and E, and so on. Now, does that indicate to you that 
the negotiations took place in December 1959, the negotia- 
tions for the markdown? A. Inasmuch as I testified yester- 
day that no markdown would be taken without discussion 
with Kaplan, I would assume that the discussion took place 
prior to the dates that appear on the documents. 


Q. In other words, prior to December 30th or 31st? 
A. This would be an assumption on my part, in view of 
what I testified previously. 


[1084] Marce, Bernier was called as a witness for the 
Commission and, having been first duly sworn, testified as 
follows: 


Direct examination by Mr. Dias: 


Q. And will you give us your business address, please? 
A. Jordan Marsh Company, Washington Street, Boston, 
Massachusetts. 

Q. And your position with that company? <A. I am 
buyer of the towel department, which is Department No. 
552; and also buyer of bathroom accessories, which is 
Department 674. 
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Q. How long have you been in that position? A. As 
buyer effective August 1st of this year. 

Q. And had you spent any time in that department prior 
to that time? [1085] A. Yes, I was transferred to that 
department February 1, 1959, as assistant to Mr. Bruce 
Gilchrist, who was the buyer at that time. 


[1086] Q. When, during 1959, did you personally deal 
with the Kaplan salesman, not specific dates, but on how 
many occasions and so ont A. Probably once a month, 
when Mr. Abrams would come through and go through the 
stock; and if Mr. Gilchrist were out, he would show me 
where we had openings and needed merchandise from the 
inventory sheet; maybe once a month, maybe once every 
other month. I couldn’t be sure. 

Q. How often did the Kaplan salesman call on you? A. 
Approximately every two weeks, or it might be three weeks, 
but I think it was on an average of two weeks. 


e * * 


[1090] Q. Did you in your purchases from Kaplan 
receive a cash discount? Was that part of the terms of 
sale? <A. Yes. 

Q. Two ten? A. Yes. 

Q. And did you take advantage of that? A. Our 
acount with Kaplan was prepaid, which means we paid 
the invoice immediately upon receipt, before the mer- 
chandise would even arrive in the store. 

Q. What is that? A. Actually, on certain accounts in 
which we do a volume business, Mr. Gilchrist has found it 
to our advantage to pay invoices as soon as they arrive 
in the store, and then I think Mr. Constantine will be able 
to go into further detail; but actually the invoice is paid 
immediately, to assure our taking advantage of the dis- 
count terms. 
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Q. Taking the two per cent? A. Yes, sir; then it would 
come back to the department where the merchandise would 
be checked. 

Q. Is that two per cent important to you? A. Yes, sir; 
it is. 

* s * 

[1091] Q. Where is Filene’s located in connection with 
Jordan Marsh? A. Directly opposite our building on 
Washington Street. 

Q. Are you in competition with Filene’s? A. Yes, sir; 
we are. 

Q. In the resale of Kaplan products, what price do you 
charge? Are there suggested retail prices? <A. Yes, sir; 
there are. 

Q. Did you observe the suggested retail prices? <A. 
At all times. 

° * * 

[1092] Q. Were there occasions when you returned mer- 
chandise to Kaplan, other than defective merchandise? 
A. Yes, there were. 

° es e 

[1095] Q. And does it apply to Exhibit 93-G? A. Yes, 
sir. 

Q. And does it apply to 93-H? A. This one here shows 
a chargeback to J. A. Kaplan Company, but no merchandise 
returned. 

Q. What does that indicate to you, or what was that? 
A. This would indicate that an allowance was made on a 
shower curtain, probably a pattern that was reduced in 
retail. 

Q. Will you refer to your original on that? A. (After 
examining paper) Yes, it would be better. This shows the 
shower curtain. 

Q. When you say ‘‘this’’ you refer to the description 
of the item? A. Yes, and it shows the quantity we had on 
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hand and the unit that we were allowed to charge back to 
the Kaplan Company, which is fifty cents on this one here. 

Q. That appears in ‘“‘unit cost’’? A. Yes, and then we 
have the cost extension, which was $91.50. 

Q. How do you arrive at $91.50? A. (After examining 
document) 1.83 times 50, and the same goes down on the 
three other itmes, which were shower curtains; again show- 
ing the quantity and the price of fifty cents and the exten- 
sion; and then it shows the total amount of credit given 
which was $181.50. 


[1101] Cross-ezamination by Mr. Weil: 


[1102] Q. I take it, then, that there are some circum- 
stances under which the store does not bear the markdown? 
A. That’s right, sir; it is shared. 

Q. By whom? Shared by the manufacturer? <A. Yes, 
sir. 

Q. And it is part of your knowledge and experience 
as a buyer that this is a business practice with manu- 
facturers; is that right? A. Yes, sir. 

Q. And I take it, then, that it is part of the functions 
of the buyer, such as yourself, when you are interested in 
trying to obtain a markdown allowance from a manu- 
facturer to inquire and find out whether that is possible; 
whether the manufacturer, in a given instance where you 
are interested in getting it, will share in it; is that right? 
A. Yes, sir; that’s right. 

Q. Have you asked Kaplan to share in any of your 
markdowns? A. Pertaining to what year? 

Q. 1959. A. During the year 1959 I did not ask Kaplan 
myself. 

Q. I take it that you wouldn’t have during 19581 A. 
No, sir; I wasn’t in the department in 1958. 
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Q. So, actually, the answer would be no for that reason 
in 1958? A. That is right, no. 

[1103] Q. And you don’t know whether or not Mr. 
Gilchrist made any such request during 1958, do you? A. 
1 do not know, sir; I’m sorry. 

Q. I take it that your answers would be the same on the 
subject of advertising allowances; namely, that you as 
buyer know that manufacturers do from time to time par- 
ticipate in the cost of advertising their merchandise? <A. 
Yes, sir. 

Q. And that, therefore, if you as a buyer were interested 
in getting such participation, that you would undertake 
to ask a particular manufacturer whether that was possible? 
A. Yes, sir; I would. 

Q. And during 1958 and 1959 did you at any time ask 
Kaplan to participate in any advertising cost for Jakson 
shower curtains? A. Myself, no, sir. 

Q. And to your knowledge, did Mr. Gilchrist? <A. I 
wouldn’t be able to answer that, sir; I don’t know. 

Q. You are right opposite Filene’s, and I imagine 
Filene’s is one of your major competitors; is that not so? 
A. Yes, sir; they are. 

Q. And in line with the duties and responsibilities of 
your position as buyer, do you try to keep a pretty close 
cye on Filene’s merchandising practices with regard to 
the same operations that you are responsible for? [1104] 
A. Very much s0, sir. 


[1111] Q. Now, as assistant buyer and as buyer of 
the bathroom accessories department at Jordan Marsh, was 
it part of your responsibility to keep abreast of the manner 
in which Filene’s was displaying Jakson shower curtains? 
A. Yes, sir; I was assigned by Mr. Gilchrist to shop 
competition one day a week. 
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Q. And was it also part of your duties to keep abreast 
of how Filene’s was advertising Jakson shower curtains? 
A. Yes, we do. We keep a competitive advertising book. 

Q. And during the course of your shopping visits to 
Filene’s, did you come into contact with their sales per- 
sonnel? .A. Would you qualify that a little bit further? 

Q. Did you observe the method in which the sales 
personnel was handling themselves, vis a vis the public? 
A. Yes, sir; I did. 

Q. In the bathroom accessories department of Filene’s? 
A. Yes, sir, I did. 

Q. Now, based upon. those observations that you made, 
I will ask you whether, in your opinion, there was any 
respect in which Filene’s was displaying Jakson shower 
curtains more effectively, from the viewpoint of promoting 
their sale to the public, than you? A. I would say the 
approach by both stores was on the same level. 

[1112] Q. And based upon your observation, was 
Filene’s advertising Jakson shower curtains any more 
effectively, in a more effective manner than you, from the 
point of view of promoting their sale to the public? <A. 
It would be very easy to say yes on this, because we didn’t 
run any ads on Jakson shower curtains, where our com- 
petition did. 

Q. But that was a matter of your own choice? A. Mr. 
Gilchrist’s choice. 

Q. And from your observations of sales persons of 
Filene’s, were they promoting the sale of Jakson shower 
curtains in any more effective manner than you within your 
own department? A. Comparing salesperson to sales- 
person, I would say that the approach was similar, except 
for one thing. They had more Jakson shower curtains 
than we did, so they would promote more Jakson products 
than we did. 
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Q. But their methods of promoting them, they were not 
a better competitor than you were? A. No, sir. 

Q. Do you have with you, or does Mr. Constantine have 
with him the figures of your departmental mark-ons and 
gross margins, that we spoke to you about over the tele- 
phone? A. Mr. Constantine would have that, sir. 

Q. Mr. Bernier, I show you Respondent’s Exhibit 9 for 
identification, and ask you to tell us, please, without 
[1113] disclosing what the amounts of the figures are on 
that document, what the nature of the information shown 
thereon is? A. (After examining document) In this column 
here called ‘‘average mark-on’’, this would show the ap- 
proximate mark-up at retail of the shower curtain or of the 
item. This would show the average mark-up of 38.6. 

Q. That is the average for the department itself, or all 
the products that it handles? A. Yes, this would indi- 
cate other items, scatter rugs, towels, and miscellaneous 
products. 

Q. It would be the average mark-on for all the classifi- 
cations of merchandise carried by your particular depart- 
ment? <A. Right, yes, sir. 

Q. That would also be true for the gross margin, which 
is the average gross margin for the department? A. Yes. 

Q. For each of the two years shown, 1958 and 1959? 
A. Yes, sir. 

Q. I will ask you whether, based upon your operations 
at those levels of mark-on and gross margin, your depart- 
ment operated profitably? A. Yes. 


[1120] Q. And in your experience, the styling and pat- 
tern of a shower curtain is a very important contribution 
to the quality of that shower curtain? A. Yes, sir, it is; 
it is very important. 
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Q. And is that what you were talking about when you 
referred to styling being one of the most important con- 
siderations in your purchases? <A. Yes, sir. 

Q. You discussed earlier this afternoon, Mr. Bernier, 
the taking of cash discounts. A. Yes, sir. 

Q. And your setup was that that is purely automatic? 
A. Yes, sir. 

Q. And by operating in that way, you automatically 
take the additional two per cent and add it on to your 
profit from handling the Jakson shower curtains; isn’t 
that correct? [1121] A. Yes, sir. 

Q. And when you said it was important for you to do 
that, did you mean that in the sense that it is always im- 
portant for any prudent businessman to make whatever 
extra money he can from operating his business? A. At 
all times. 

Q. And that would be true regardless of how profitable 
his business might be, even if he didn’t make that addi- 
tional percentage, is that true? A. I lost you on that. 


(Question read.) 

Mr. Dias: I think that question is a little bit 
vague. Would Mr. Weil mind restating it? 

Mr. Weil: If the witness doesn’t understand it. 

The Witness: Would you, please? 


By Mr. Weil: 


Q. You have already answered that it is important at 
all times for a businessman to make additional profit if 
he can. A. Yes, sir. 

Q. And it remains important for him to make the addi- 
tional profit, even though, without that additional profit, 
he would be making a good profit anyway? A. That’s 
right, it is important. 


Tr. 1122-1123, 1125-1126 
259a 


Marcel Bernier—for Commission—Redirect 


Q. And is it in that sense that you referred to this cash 
discount as being an important factor for you? [1122] A. 
Yes, there are other reasons, but that is the most important. 


Mr. Weil: Could we have a short recess? I 
think I am about finished. 

Hearing Examiner Hinkes: Yes; short recess. 

(Short recess.) 

Hearing Examiner Hinkes: Back on the record. 

Mr. Weil: No further cross-examination. 

Hearing Examiner Hinkes: Any redirect? 

Mr. Dias: Just a few questions. 


Redirect examination by Mr. Dias: 


Q. Do I understand, Mr. Bernier, from the observations 
and scrutiny that you made of Filene’s operations, do I 
understand they are keen competitors of yours? A. Yes, 
sir; they are. 

Q. Has Jordan Marsh ever advertised Jakson products? 
A. During the year 1959? 

Q. Yes. A. Not to my knowledge. 

Q. And since you watch Filene’s, I assume you are 
aware of the ads Filene placed during 1959? <A. Yes, sir. 

Q. Now, how about 1958; were you aware of the fact 
that Filene had Jakson shower curtains advertised promi- 
nently [1123] during 1958? A. I did see some in our com- 
petitive ad book. 


[1125] Q. I think you told us, or started to say, or did 
say that the mark-up was important on curtains? <A. Yes, 
sir, they are. 

[1126] Q. And do you figure your mark-up from your 
cost? Is that the way you arrive at the mark-up? <A. Yes, 
sir. 
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Q. I think you also stated that styling and pattern plays 
a part in the quality; am I right about that? A. Not in 
quality, no. Style and quality would be the actual fabric, 
the fibers or anything else to produce this product, but 
styling would have nothing to do with the quality. 

Q. How about pattern, would that have anything to do 
with it? A. No, nothing, no. 

Q. Also, you mentioned cash discount, and Mr. Weil 
asked if it was important, and you said the cash discount 
was important in that no matter how good a business you 
had or how good a price you got, it was always good to get 
two per cent? A. Yes, sir, it is a reward for paying cash. 

Q. You said there were other reasons. Will you tell us 
what those are? A. In the operating statement of a depart- 
ment, the discount plays a very important part in arriving 
at gross profit. Again, I am not an accountant, and I would 
be lost trying to describe these things very truthfully. I 
know they are important. 


[1128] Re-redirect examination by Mr. Dias: 


[1129] Q. Isn’t that why you carry a variety of patterns, 
and a line of colors within the patterns? A. Any store 
which wishes to serve a community properly must have a 
variety in price and color, and must have its merchandise 
in depth. 


Hearing Examiner Hinkes: I would like to come 
back to the advertising situation. Your testimony 
was that you and Filene’s are keen competitors in 
shower curtains? 

The Witness: Yes. 

Hearing Examiner Hinkes: Did you know that 
Filene’s advertised shower curtains, specifically the 
Jakson line of shower curtains, in 1958 and 1959? 
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The Witness: Yes, sir. 

Hearing Examiner Hinkes: And that Jordan 
Marsh did not? 

The Witness: Yes, sir. 

Hearing Examiner Hinkes: Can you tell us why, 
that is why Jordan Marsh didn’t? 

The Witness: Again, I can’t answer for the 
person who was buyer at that time. 

Hearing Examiner Hinkes: But you were then 
the buyer? 

The Witness: And I could compare this year 
with last year and show you a tremendous completely 
different story. 


[1139] Irwry Jacozs was called as a witness for and on 


behalf of the Commission and, having been first duly sworn, 
was examined and testified as follows: 


[1140] Direct examination by Mr. Dias: 


Q. What is the name of your business, Mr. Jacob? A. 
Buddye Jacob’s. 

Q. Will you spell that Buddye please? A. B-u-d-d-y-e. 

Q. And the address? <A. 1714 Walnut Street, Phila- 
delphia 3, Pennsylvania. 

Q. Would you describe the type of business that 
Buddye Jacob does, please? A. It’s a specialty shop; 
bathrooms, closets, linens, et cetera. 

Q. And your position in the Company? A. Owner. 

Q. As owner do you do the purchasing of the merchan- 
dise? A. The majority of it. 

Q. What are your duties in general? A. Most any- 
thing required to operate the store successfully. 
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Q. You say you do the purchasing in general. On 
what occasions do you not purchase? A. Well, my wife 
js in business with me, and now and then she buys a few 
things on her own. 

Q. And do you discuss with your wife any business 
transactions [1141] as to purchases and so on? A. Well, 
the only—only things that she is interested in buying, and 
she gets my opinion as to whether to place it or not. 


[1146] Q. Is that two per cent— A. Some are ten, 
some are three. 
Q. Is that discount important— 


Mr. Weil: We object. I take it that any amount 
of money is important to any man in business. This 
is a general— 

Hearing Examiner Hinkes: I wish you would 
try to get some clarification, if you can, Mr. Dias. 


By Mr. Dias: 


Q. Can you tell us why you take or try to take advan- 
tage of that two per cent? A. Well, it is added profit to 
our business. 

Q. I see. 

Are you familiar with the term ‘“tmarkdown’’? A. 
Sure. 

Q. Will you tell us what that is? A. Well, it’s like any 
merchant. He can’t bat a thousand every time. You start 
off with a hundred units, and you may not sell a hundred, 
you may sell 90, 80, and what is left, after a period of 
time you have got to get it out of stock to get fresh money 
to buy new merchandise with. 

Q. And then what happens? A. Well, if you are buy- 
ing right you will buy something with [1147] that money 
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and turn it over and make up that loss. But during the 
course of a year it is very hard to maintain a certain 
markup; you always have markdowns. 


Q. Do you have markdowns on any product that does 
not sell? A. Oh, sure. 
e ° e 
[1148] Q. Have you ever had Kaplan products that 
didn’t sell and you employed this markdown procedure? 


Mr. Weil: Now that would be during 1958 and 
1959. Can the witness recall instances of doing 
that with Kaplan products during those years? 

Mr. Dias: Yes. That was the preface to my 
entire line of questioning. 


A. Those times where we had to take a markdown on 
shower curtains, was that if you don’t display the item, 
you have very little possibility of selling it. We usually 
take a curtain and display it in the window, and then 
we also must display it in the interior of the store on a 
certain pole that we have. Customers can see them and 
handle them, and from that we show them a color swatch, 
various colors, and see if we have what they want, and 
then we either order it special, or if we have [1149] it in 
stock, we will sell it to them. So most times what you 
are going to take a markdown on are those you show in 
the windows and those that are on display. So therefore 
you can’t possibly avoid that. If you want to sell mer- 
chandise, you have got to show it. 


By Mr. Dias: 


Q. Did that occur on Kaplan products— A. Every- 
one’s products, anyone who sold shower curtains to us. 
We always display them. 
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Q. This was during 58 and ’59? A. Every year we 
have been in business we have displayed curtains. If we 
bought six numbers and the whole six numbers were up, 
that meant those six curtains would have—they would be 
handled by the customers, and they might be soiled, and 
so no consumer would want to pay the regular price for 
them. When we are ready to discontinue or ready to re- 
place a color, then we take a markdown on it and put a 
fresh one up. 

[1151] Q. Now, has Kaplan ever offered you a mark- 
down allowance? A. I have never asked it of anyone, be- 
cause I don’t think it was a practice of any manufacturer 
to give you that allowance. 

Q. I think you misunderstood my question. I asked you 
if Mr. Krulick or anyone from Kaplan ever offered you @ 


markdown allowance? A. No. 
* 


[1155] Q. Now, returning to Kaplan products again, 
during 58 and ’59 did you ever have any Kaplan products 
that did not sell with a reasonable time? I mean, other 
than soiled or damaged or something of that sort? A. No, 
we bought very, very light of every pattern regardless of 
who it was from, because we never know what the trend 
will be the next minute. We had to be way ahead of the 
market whenever we could, because our clientele demands 
that. Anything brand new they constantly expect us to 
carry, so if they had something smart and new, we would 
be happy to put it in, and how long it would last we 
couldn’t honestly say. We never took any big shellacking 
because we never bought that deep. 

Q. When you say ‘brand new,”’ will you explain that? 
A. Certain seasons of the year the manufacturers try to 
catch up with the trend of colors and patterns and they 
come out with new styling. 
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Q. Have you or they ever guessed wrong as to what 
‘ would appeal to the consumers in the line of styling and 
patterns? A. I couldn’t tell you what they do. 
Q. How about yourself? A. This is a very broad 
country, and there are also various tastes throughout the 
whole country. You can sell something in the South and 
you can’t sell—that you wouldn’t be able to sell in the 
North; or it may sell in the West but won’t [1156] sell in 
' the East. They are always trying to guess what a cross- 
' section of the country will want. They know their busi- 
ness or they wouldn’t be successful. 
Q. Speaking for yourself, when you purchase don’t you 
: do the same thing, try to anticipate what it is that will 
appeal to your customers? A. I try to anticipate for my 
clientele. I thoroughly watch my clientele. I am not in- 
terested in anybody else’s. 
Q. Well now, just restrict it to yourself, and is it your 
testimony that during 58 and ’59 you never guessed wrong 
on the Kaplan line? A. Nobody bats a thousand. 
Q. Well then, I take it that occasionally you purchased 
._ — A. But the loss is trivial, because I don’t take a big 
' gamble in the beginning. If I buy three or four shower 
"curtains, how bad can I get hurt if I get stuck with them? 


Mr. Weil: If your Honor please, I think this is 
becoming almost a general conversation between 
Mr. Dias and the witness, and the discussion has 
been led by Mr. Dias around to one of generalities 
and theories of merchandising, rather than being 
kept on the track of what actually happened spe- 
cifically with regard to Kaplan merchandise in 1958 
and 1959. 

Mr. Dias: Well, I disagree with that, and I think 
if the reporter will be requested to read back the 
last five [1157] or six questions and answers, you 
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will find that they are specifically on the track, and 
I am trying to find out what this gentleman’s ex- 
perience has been; whether or not he buys and tries 
to anticipate his customer’s desires, and I think he 
has answered along that line. I don’t know how we 
could be any more specific. 

Mr. Weil: I think very easily, Mr. Dias, if you 
would simply ask the witness one question: Whether 
he can recall and testify now as to having had to 
markdown in 1958 or 1959 any item of Kaplan mer- 
chandise that wasn’t soiled from having been on 
display. 

Mr. Dias: I have asked that question, and I 
believe it has been answered. But Mr. Weil has 
phrased it very well, and I will ask the witness to 
answer that question. 


By Mr. Dias: 


Q. Will you answer the last question as put by Mr. 
Weil? A. It seems to me I have answered it. 

Q. I thought you had, but why don’t you answer it 
again? A. I just said that it is impossible for me to bat 
a thousand per cent. 


Hearing Examiner Hinkes: You are not being 
very responsive, Mr. Jacob. You can answer that 
question directly with a yes or no. Has that hap- 
pened or hasn’t it? 

We don’t want excuses as to whether it hap- 
pened or not, but did it happen? 

[1158] The Witness: Well, I imagine it did. 

Mr. Weil: Now, not ‘‘imagine,’’ if your Honor 
please. Can he recall any instance in 1958 or 1959, 
any actual instance in which it did happen? 
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The Witness: That I had to take a markdown? 

Mr. Weil: Yes. Can you recall any specific in- 
stance, that you can remember now, a particular 
instance where you had to mark down Kaplan mer- 
chandise that wasn’t soiled, in 1958 or in 1959? 

The Witness: I doubt it. I doubt that I took a 
markdown on it. Only the display items. 

Mr. Weil: All right. 


By Mr. Dias: 


Q. Has Kaplan ever offered you the privilege of re- 
turning merchandise? A. They have never refused me 
anything I have asked. I never asked them. 

Q. Have they ever offered you that privilege of re- 
turning merchandise that did not sell? A. No, I have never 
been offered that. 

Q. And I distinguish between defective or damaged 
merchandise. I mean— A. They would take back any- 
thing that was damaged or had imperfections, oh, sure, 
there wouldn’t be no question. 


[1160] Cross-examination by Mr. Weil: 


Q. Mr. Jacob, let’s just get this last point cleared up. 

[1161] If you have merchandise, Kaplan merchandise, 
which you can resell at full price, do you have any reason 
to want to return it to Kaplan? A. Of course not. 

Q. I didn’t think so. 

You mentioned on a few occasions your clientele, and 
I gather from the context of your answers, and the way 
that you referred to your clientele, that you have a par- 
ticularly select group of customers to whom you address 
your sales efforts, is that correct? A. That’s correct. 

Q. Not the general public? A. That is correct. 
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Q. Would you tell us what that circle of clientele is of 
yours? A. What do you mean by ‘‘circle’’? 

Q. Are they decorators or the general public or what— 
A. They are the higher bracket of customers, you know, 
the finer clientele. 

Q. I see. 

And in the course of attempting to sell to them whom 
do you find, insofar as the Kaplan line is concerned, to 
be your toughest competitor amongst the stores that Mr. 
Dias mentioned, such as Lits, Snellenberg, Strawbridge, 
Wanamakers and Gimbels and the others? [1162] A. 
Actually, there was no competition. 


Hearing Examiner Hinkes: Pardon me one 
second. 

Would you read the question back again please? 

(Question and answer read.) 

Hearing Examiner Hinkes: Thank you. 


By Mr. Weil: 


Q. Can you tell me what you mean by that, Mr. J acob? 
A. Well, you see, if we saw a certain pattern of shower 
curtain that we liked, we would decorate around that a 
complete bathroom and— 


Mr. Dias: And the consumer never even asked 
the price? 

The Witness: She was just happy to get a 
coordinated bathroom. 


A. (Continuing) If he had a very beautiful curtain we 
liked, we would draw up a color scheme. We don’t actually 
sell merchandise from the standpoint of just that it’s 
$9.95, we do a complete decorated—a complete coordinated 
decorative bathroom. We give them all our decorator 


Tr. 1163, 1165 
269a 


Irwin Jacob—for Commission—Cross 


experience acquired through the years gratis. That is 
what we do, and that is what customers come to us. We 
don’t know whether Wanamaker’s sell it for less or more, 
but we have never heard that they do or don’t sell for 
more. We stay in line as far as price is concerned. 


[1163] By Mr. Weil: 


Q. Do you find operating that way that shower curtains 
are a profitable line for you to handle? A. Oh, sure. We 
couldn’t stay in business if we didn’t sell on a profit basis. 

Q. And I think that if you have in mind the difference 
between the cost and the retail prices in the two columns 
that Mr. Dias referred to from the Kaplan price list, that 
there is about a 42 per cent mark-on? A. That is a legiti- 
mate markup. 

Q. How does that compare with the average mark-on 
for the items that your store handles in general? A. That 
is a general markup. 

Q. And operating on the basis of that mark-on and 
rendering this decorator service to your clientele that you 
spoke of, you are able to operate at a satisfactory profit? 
A. No, no longer. The markup is getting obsolete; it’s 
going to have to go higher. 

Q. Is that on all merchandise? A. All merchandise 
practically. 

Q. Was that true in 1958 and 1959? A. Well, it’s get- 
ting worse every year. Back that far it wasn’t that bad. 
Now it should go to 45, but I don’t know how you are 
going to get it. 

* e e 
[1165] Hearing Examiner Hinkes: There has 
been some inconsistency in the testimony, I believe. 
Mr. Jacob at one time did testify quite clearly—and 
I think it was understood by everyone present—that 
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the 42 per cent markup he enjoys on the Kaplan 
line was approximately that which he was enjoying 
on the rest of his lines. It now appears that this is 
not quite correct; that it is not so, and I would like 
to have an explanation. To that extent I will have 
to overrule [1166] your objection and find out just 
what is the true state of affairs. 

Would you be able to answer that question, Mr. 
Jacob? 

The Witness: If you want to know our overall 
general markup on every item that we carry in the 
store— 

Hearing Examiner Hinkes: Yes. 

The Witness: We average about one-third. 

Hearing Examiner Hinkes: About 33 per cent? 

The Witness: Yes, close to it, very close; maybe 
a per cent one way or the other. 

Hearing Examiner Hinkes: Very well, that an- 
swers our inquiry. 

What were you referring to before when you said 
it was about the same? 

The Witness: We was talking about shower 
curtains. Most shower curtains are in that category. 

Hearing Examiner Hinkes: I see. Very well. 


By Mr. Wew: 


Q. Do you find that there is any cutting of the retail 
price of Kaplan shower curtains in the Philadelphia 
market? A. I don’t watch it too close. 


Mr Weil: I have no further questions, your 
Honor 

Hearing Examiner Hinkes: Before you take your 
redirect, Mr. Dias, may I interrupt just for a second? 
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[1167] Mr. Dias: Surely. 

Hearing Examiner Hinkes: There is something 
that is troubling me. 

What is the nature of your business? 

The Witness: It’s more of a decorator shop. 

Hearing Examiner Hinkes: What do you sell in 
the way of commodities in this connection? 

The Witness: Well, we handle all kinds of 
boutiques for bathrooms, which is basically shower 
curtains, hampers, bed spreads, sheets, towels, closet 
accessories, hangers, and all that. 

Hearing Examiner Hinkes: Then that would be 
bathroom and bedroom decorations? 

The Witness: Bathroom, table linens— 

Hearing Examiner Hinkes: I see. 

Now, as I understand your testimony, it’s cen- 
tered around the decorating service? 

The Witness: That is correct. 

Hearing Examiner Hinkes: Do you know whether 
any of the firms that have been mentioned, like Wana- 
maker’s, do they offer that same service? 

The Witness: I doubt it. 

Hearing Examiner Hinkes: Do you know? 

The Witness: No, I don’t. 

Hearing Examiner Hinkes: Then how do you 
know that [1168] you are not in competition with 
them? 

The Witness: Because all the customers that 
come in the store tell us they can’t get it elsewhere. 

Hearing Examiner Hinkes: Can’t get what, the 
decorator service? 

The Witness: That’s right. 

Hearing Examiner Hinkes: They say they can’t 
get it at Wanamaker’s? 
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The Witness: They can’t get it in that particular 
field. 

Hearing Examiner Hinkes: What is the parti- 
cular field? 

The Witness: Like a bathroom. 

Hearing Examiner Hinkes: They can’t get a 
bathroom decorator service, is that it? 

The Witness: No, sir, not a decorator to set up 
the complete bathroom for them in the fashion that 
we do 

Hearing Examiner Hinkes: I see. 

Very well, you may continue, Mr. Dias. 


Redirect examination by Mr. Dias: 


Q. Do I understand then that you sell only to decorators? 


A. No, we don’t sell to decorators, we sell to the consumer 
who comes in and wants a color scheme for her bathroom 
and various accessories to make her bathroom as smart as 
any [1169] other room in her home. 

Q. Now I am getting a little bit confused. 

Is this a different class of clientele than would deal in 
Wanamaker’s or Strawbridge and Clothiers? A. Yes, I 
would say it is. 

Q. How do you arrive at that conclusion? A. Well, it’s 
just like a reputation that you build up for certain type 
stores. You see, we are not in a promotional business. We 
help the consumer to get a very smart bathroom, or a closet, 
or a bedroom, whatever she wants, and our sales people 
have to have color—have to be color conscious; they have 
to be decorators to be able to assemble these different 
things for her. 

Q. And is it your testimony that they can’t get that 
service at Wanamaker’s? A. Evidently not, because we 
bare had the—we have enjoyed the best reputation for that 
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field, and they come to us constantly because it’s not too 
available. 

Q. What price line of Kaplan products do you purchase? 
A. We try tc stay with their better line. 

Q. What would that be? A. I guess it’s $7.95, up. 

Q. Is that the cost figure? A. No, retail. 

° * se 

[1172] Q. I see. And that is the way you compute it? 
A. Yes, we only compute on selling price. 

Q. All right. 

Do you recall what, in your opinion, would have been 
the proper markup during ’58 and ’59? 


Mr. Weil: I object to ‘‘a proper markup’’. I 
don’t know what the standard is for markups. 

Mr. Dias: I don’t know what he meant either 
when he said the markup was obsolete. 

Hearing Examiner Hinkes: Why don’t you have 
him give you a simple explanation of what he means, 
instead of suggestion other perhaps objectionable 
questions? 

Mr. Dias: All right. 


By Mr. Dias: 


Q. I am trying to get some understanding or definition 
of what you meant by ‘‘obsolete’’ when you said that the 
markup was becoming obsolete as of ’58 and ‘59? A. Be- 
cause it is higher today than it was in ’58 and °59; it’s ob- 
solete for ’61. 

Q. Now then, was your prior answer related only to ’61? 
A. Yes, to the present. 

Q. Well then, is it your answer that during ’58 and ’59 
the markup was not obsolete? A. No, it was a very fair 
markup. 
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Q. Now you have stated several times that you are not 
in[1173] competition with some of these stores. Will you 
define competition for us, your understanding of competi- 
tion? 

Mr. Weil: Well, I will object to that, your Honor. 
If he is only asking for a layman’s understanding, I 
think that it’s irrelevant; if he is asking for a legal 
understanding, it’s improper because of the lack of 
qualification. 

Mr. Dias: Your Honor, as I understand the rul- 
ing in the International Shoe case, which is an old, 
old case, it might well be that this gentleman’s idea 
of what competition may be—whether he is a layman 
or otherwise—may help clarify this picture for us. 
Now he has stated that he—he has used the term that 
certain people are or are not in competition with him, 
and certainly he has something in mind, and I think 
we are entitled to know what he has in mind. 

Hearing Examiner Hinkes: I shall overrule the 
objection. It seems to me, since the witness has 
used the term himself, that we are entitled to some 
explanation of it, and the only point of objection that 
I can see at this juncture, possibly, is the repetitious 
nature of the inquiry, but I don’t think we have quite 
reached that point yet, and perhaps this further ex- 
planation is warranted. 

You may answer the question, Mr. Jacob. 

The Witness: Well, see, first of all you have to 
have a competitor to compete with. If I was to pick 
Korvettes as a competitor, then I would have a dif- 
ferent problem, [1174] wouldn’t I? We don’t pick 
any one person as our competitor, so therefore we 
have no competition. You first must have a com- 
petitor to have competition, and we eliminate that 
by doing our own decorating and our own styling. 
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Q. Are you the only specialty shop in the city that 
operates in this fashion? A. We were practically up until 
just recently. There are more and more getting into our 
field. 

Q. Well, relating it to 58 and 59? A. I don’t think 
there were many in ’58, maybe one other competitor or 
something like that. 


Mr. Dias: I have nothing further. 
Mr. Weil: Just a few questions, if your Honor 
please. 


Recross-examination by Mr. Weil: 


Q. Mr. Jacob, in answer particularly to his Honor’s 
questions, you went into some detail on the decorator serv- 
ice that your store furnishes, and you referred to the fact 
that your personnel have to be color conscious, and they 
have to have a sense of styling, I suppose? A. That is 
correct. 

Q. Then is it correct to say that you don’t engage just 
plain sales clerks in your store? [1175] A. Well, we try 
to get the most qualified. 


[1184] Taropore Gorpsere was called as a witness for 
and on behalf of the Commission and, having been first 
duly sworn, was examined and testified as follows: 

J e e 
Direct examination by Mr. Dias: 


[1188] Q. Is that an important factor? A. Yes. 


Tz. 1189 
276a 


Theodore Goldberg—for Commission—Direct 


Q. Who are your competitors in the Philadelphia area, 
Mr. Goldberg? A. Wanamaker’s and Strawbridge. 

Q. Are they the only two? A. The only two I am ac- 
quainted with. 

Q. How would you classify your competition with those 
people? Is it soft competition, hard competition? 


Mr. Weil: Well, I will object to those terms as 
being quite indefinite. Regardless of how the wit- 
ness answered, I would not understand what he 
meant by such generalities. 

Hearing Examiner Hinkes: Objection sustained. 


By Mr. Dias: 


Q. That is the information I would like to obtain. Now 
will you give it to us in your own language please, the type 
of competition that you experience from Wanamaker and 
Strawbridge. <A. The competition—well, they usually 
have a different pattern of curtains. As a rule we have 
different patterns other than what Strawbridge or Wana- 
maker’s have, but in some cases we may have the same. 
Usually— 

Q. All right now—exeuse me. You go ahead and finish. 
[1189] A. Usually it’s based according to what patterns 
you think you can particularly sell in the store. 

Q. In those instances where you have the same pat- 
terns, how would you classify the competition? A. Well, 
we— 

Mr. Weil: I am as interested as Mr. Dias in 
getting this information, but may I ask that he 
specify what he means by classification, what the 
basis of the classification would be, or have the wit- 
ness explain in his answer what he means by classi- 


fying it. 
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Hearing Examiner Hinkes: Well, I think that 
was the gist of Mr. Dias’ earlier question, that the 
witness explain the nature of the competition. 

I don’t think you want a rigid classification do 
you, Mr. Dias? 

Mr. Dias: Well, inasmuch as I tried to be more 
specific a little earlier and it was objected to and 
sustained, I know of no other way to put it to find 
out whether they are in fierce competition— 

Hearing Examiner Hinkes: Well, it would be 
better if you would not suggest to the witness your 
description of any competition, but let the witness 
supply his own description; that is all. Your ques- 
tion was entirely proper before. The first question 
was improper; you tried to describe competition as 
hard or soft. You then changed your question and 
[1190] asked the witness in his own words to de- 
scribe the competition, which was not objected to 
and which was proper. Now once again you have 
resorted to a description of the competition, which 
is improper in my opinion. 

Mr. Dias: Well, I don’t believe that the witness 
has answered the question that we need answered 
here. We still don’t know—if you will excuse the 
use of the phrase or words—whether it’s hard or 
soft. It seems to me we have to know whether or 
not they are out contending sharply for the business, 
or whether— 

Hearing Examiner Hinkes: Well, let the witness 
describe it. 


By Mr. Dias: 


Q. Will you describe the type of competition that exists 
between Gimbel’s and Wanamaker’s and Strawbridge’s? 
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A. Well, of course, shower curtains are promoted in Phila- 
delphia—I would say there is just a general competition. 
It’s not a knock-em-down drag-em-out fight, it’s Just a 
regular, stable business. 

Q. Do you follow your competitors’ advertising, for 
instance, Wanamaker’s? A. Very closely. 

Q. Sirt A. Very closely. 

Q. Have you ever noted Jakson products being adver- 
tised by [1191] either of those stores? A. Yes, they were. 

Q. Is advertising important in the shower curtain busi- 
ness? A. It is. 

Q. Has Jakson ever offered Gimbel’s any advertising 
allowance on their products? A. No. 

Q. That is, for the years 58 and 59? A. That’s right. 

Q. Are you familiar with the term ‘“‘markdown’’? A. 
Yes. 

Q. Would you describe or tell us—define markdown. 
A. Markdown is when you reduce the price from the origi- 
nal price set on an article, a piece of merchandise, to a 
reduced price that would actually move the goods from the 
store; it would be sold immediately or in the very near 
future. 

Q. Now, are you familiar with the term ‘‘markdown 
allowance’? A. Yes. 

Q. Can you tell us what that is? A. Markdown allow- 
ance is an allowance given to a store. 

Q. By whom? A. By a manufacturer or a company to 
help in the reduction of this merchandise, to move it much 
quicker. 

Q. Now, have you had oceasion during ’58 and ’59 to 
markdown Jakson products? [1192] A. Yes, we have. 

Q. Has Kaplan offered or paid you any markdown 
allowance? A. To the best of my knowledge and records, 
no. 
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Q. Are you familiar with the return of goods, the privi- 
lege of return of goods? A. Yes, I am. 

Q. Has Kaplan ever permitted you to return goods to 
them? A. That’s right. 

Q. Can you tell us what occasions the return of mer- 
chandise? A. You can return shower curtains— 

Q. Will you restrict this to Kaplan now please? A. 
Yes. 

Shower curtains are a style item sold by style pri- 
marily, and a certain style you may purchase that may not 
sell as fast as you would like them to sell, and in a case 
where you may be permitted to send them back upon ap- 
proval of the company, for credit, or for exchange for 
faster moving numbers. 

Q. In those instances what type of credit do you re- 
ceive? Is ita percentage of your original cost, and if so, 


what is the percentage, or is it the full cost? A. Full cost. 
Q. And that is the case with Kaplan, is that correct? 
A. Yes. 


[1193] Q. Mr. Goldberg, I hand you a document which 
you just handed to me, dated 8-31-59, No. B13664, and 
ask you if you will please to tell us what that is? [1194] 
A. This is what you call a charge back, where the mer- 
chandise listed is the merchandise that we returned to 
the manufacturer. 


Mr. Dias: I would like to have this document 
marked for identification as Commission’s Exhibit 
96-A. 


(The document referred to was marked Commis- 
sion’s Exhibit No. 96 for identification.) 
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By Mr. Dias: 


Q. You will note, Mr. Goldberg, the name H. Janton 
appearing on that. Can you tell us who that is? A. Miss 
Janton is my assistant. 

Q. And did she negotiate this transaction? A. Along 
with me at the same time. 

Q. Did you personally negotiate it? A. Yes. 

Q. And authorize it? A. Yes. And she has the au- 
thority to sign her name on it for the return. 

Q. Now I hand you a departmental purchase journal, 
Department 67-5, Group H, Month, September, ’59, and 
ask you if you will please, sir, to tell us what that is. A. 
This is a departmental purchase journal sheet which re- 
cords the payment of all invoices billed to Gimbel Brothers, 
and also credit charge backs. 


[1200] Q. Can you explain this returned goods practice, 
Mr. Goldberg? When is it returned, or why is it returned? 
Can you explain that? A. Well, merchandise is returned 
after a period of time which shows a lack of movement, and 
which shows that there is no desire on the part of our 
customers to buy this merchandise. Maybe there is some- 
thing wrong with the pattern, the pattern or the color, or 
the style or design. There are any number of things that 
may be wrong with it. 

Q. When you say “‘ something wrong’’, you are not refer- 
ring to physical imperfections? [1201] A. No, from the 
standpoint of styling. Keep in mind that the shower cur- 
tain business is a style business. 

Q. Who determines that that merchandise should be 
returned? 

e * e 
Hearing Examiner Hinkes: For clarification, 
why don’t you ask the witness to describe how the 
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determination is made, rather than who makes it, 
and have him describe the mechanics, and then we 
will understand more about the nature of the pro- 
cedure. 


By Mr. Dias: 


Q. Do you understand the Examiner’s suggestion? A. 
Yes. 

Q. All right, you go ahead. A. As I said, there may be 
a shower curtain—there may be shower curtains that are 
not moving because of pattern, [1202] color or styling. At 
that point, when the representative of the Kaplan Company 
comes in, we check the rate of sale of this merchandise. 
We now have a unit control system— 


Hearing Examiner Hinkes: Who is ‘‘we’’? 

The Witness: Gimbels. 

Hearing Examiner Hinkes: Who in Gimbels does 
this? 

The Witness: I do. 

Hearing Examiner Hinkes: Very well. 


A. (Continuing) We have a unit control system which tells 
me how fast a shower curtain is moving, and at the end of 
a certain given time, say 30, 60 or 90 days, if the mer- 
chandise is not moving, then we discuss it with the Kaplan 
representative for return. 


By Mr. Dias: 


Q. Is there any fixed period? A. No. It may run longer 
than that also. 
Q. I see. 
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Is there ever any occasion when you on your own deter- 
mine that merchandise should be sent back without Mr. 
Krulick’s permission? A. No. 

Q. There is not? A. No. 

Q. I take it then that it’s a mutual thing? A. It is a 
mutual agreement that has been consented to by [1203] 
both parties. 


Cross-examination by Mr. Weil: 


[1204] Q. Well, is it correct then that you consider 
the competition to be on a pattern basis? A. It’s on a 
pattern basis. 

Q. And that the particular pattern of a shower curtain 
plays an important role in your selling of that shower 
cartaint A. Absolutely. 

Q. And in your competing in the sale of shower cur- 
tains? A. That’s right. 

Q. Do you notice any difference in the way that Wana- 
makers competes with you insofar as shower curtains— 
Jakson shower curtains are concerned, and the way that 
Strawbridge and Clothiers competes with you insofar as 
Jakson shower curtains are concerned! A. I would say 
that Wanamakers does more advertising, newspaper-wise. 

Q. I see. 

Then in that sense it’s the more vigorous competitor, 
more vigorous than Strawbridge? A. Yes. 

Q. Aside from that, do you notice any difference in 
the vigor or strength of their competition with you? A. 
Well, of course, they may pick a pattern, one pattern 
[1205] or even two patterns, and promote it through news- 
paper advertising and do very well on it. 

We may pick the same pattern and not do half as well, 
but yet we may take a pattern of different style; it all de- 
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pends on the pattern and each store usually has an asso- 
ciation of a pattern or style that they carry. 

Q. Well then, am I correct in understanding your tes- 
timony to be that except for the fact that John Wana- 
maker is the more vigorous competitor, more vigorous 
than Strawbridge, because it does more advertising, that 
aside from that their competition with you is pretty much 
on a par? A. It’s on a par. 

Q. When you discuss with the Kaplan representative 
the subject of returns and your effort is made to get that 
representative to go along with you on a particular return, 
is the subject matter of that discussion essentially whether 
there is or is not something wrong with the style or pattern 
of the shower curtain involved? A. Well, I think basically 
it would be that the pattern does not sell. 

Q. And has it been your experience that where the 


Kaplan representative becomes convinced by you that it’s 
the fault of the pattern, that it’s under such circumstances 
that the return is accepted? A. That’s right. 


[1209] Q. Mr. Goldberg, in cases where Mr. Krulick 
has refused your requests for a return, has he explained the 
reasons for the refusal? <A. Yes. 

Q. And from your conversations with him on these 
various occasions, what have you found to be the reasons 
for such refusal? A. Well, the reason might have been 
the fact that the shower curtain wasn’t properly dis- 
played, or it could have been put in a more advantageous 
spot for display and given an additional try to see if it 
would at that time—say 30 or 60 days—if it would move. 
At that point, after the 30 or 60 days, if it did not move, 
we then received permission to return the merchandise. 

Q. Were you always successful in your negotiations 
with Mr. Krulick for getting returns accepted? A. As 
far as I know and can remember, yes. 
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Mr. Dias: Your Honor, in view of that answer, 
then it seems to me that the last answer was hypo- 
thetical. It never happened if he has always been 
successful and never had [1210] the other situation 
that cropped up in the response to the last question. 

Hearing Examiner Hinkes: I was a little con- 
cerned about his last answer too, as & matter of fact; 
he said it might have been. 

Mr. Dias: That is correct. 

Hearing Examiner Hinkes: Mr. Goldberg, I 
want you to try to realize that we are not interested 
in possibilities. If the event occurred and if you 
were told why the return was being refused, we 
would like to know what the reason given was. If 
it didn’t happen, obviously there weren’t any 
reasons given and you wouldn’t be in a position to 
tell us any reasons. 

Mr. Weil: May I call your Honor’s attention to 
his testimony that it was discussed, and then they 
put the products, in some instances, back on display 
for another period of time, and if after that it didn’t 
move, then he was successful in making the return. 
But obviously, if the merchandise was sold as @ 
result of the better display— 

Mr. Dias: His answer was predicated with 
“‘might’’, he didn’t say— 

Hearing Examiner Hinkes: If I might interject, 
Mr. Goldberg, just for clarification now, were there 
instances where you asked for a return of some 
shower curtains and the Kaplan representative re- 
fused to agree, during ’58 and 597 

[1211] The Witness: No. 

Hearing Examiner Hinkes: Under what circum- 
stances, if at all, then were you told to put the 
shower curtains in a more desirable display spot? 
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The Witness: Well, in the event that when the 
salesman came in to check the inventory and found 
that the shower curtain wasn’t moving, we more or 
less put it to the front of the department, or another 
section, so it would have a better view by the public. 

Hearing Examiner Hinkes: But it wasn’t in 
response to your request that they take the mer- 
chandise back, it was only in the periodic inventory 
checks? 

The Witness: The inventory checks that we 
would bring forward to see if it moved. If at the 
end of 30 or 60 days it wouldn’t move, then we were 
able to send it back. 

Hearing Examiner Hinkes: It seems to me quite 
clear, gentlemen, in view of that response, that I 
must grant Commission counsel’s request to strike 
the answer as not being responsive, the answer to 
the question of Mr. Weil as to the reason given for 
refusing to allow a return of merchandise. 

The motion is now granted. 


By Mr. Weil: 


Q. How frequently did the Kaplan representative come 
into your store, Mr. Goldberg? [1212] A. We have three 
stores. I would say on the basis of three stores, once a 
month in each store. 

Q. And then each time that the Kaplan representative 
came into the store, he would check the movement of the 
various patterns? A. Yes. 

Q. And when he found that any particular pattern or 
patterns were not moving, not moving the way it seemed 
they should, it was then that the recommendation was made 
that they be given better displays and more efforts put 
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behind them? A. We did something to help the sale of the 
merchandise. 

Q. So that automatically, as a result of his visits, slow 
patterns, or patterns which were showing up to be slow, 
were then given increased efforts, is that correct? A. 
That’s correct. 

Q. And then subsequently, when those patterns failed 
to move even after the increased efforts, it was then that 
the returns were effected? A. Right. 

Q. You told Mr. Dias that the cash discount was im- 
portant to you. Can you tell us in what sense you mean 
that it was important? A. Well, I think it’s important 
in anybody’s business to receive the cash discount for pay- 
ment of a bill before the time allotted by the manufacturer. 

[1213] Q. Is that because it simply represents that 
much more money to— A. It’s additional revenue. 

Q. And it’s important to a businessman to get any ad- 
ditional revenue that he can, is that correct? A. That is 
correct. 

Q. Even though he is making a perfectly satisfactory 
profit without it? A. Yes, two per cent cash discount. 

Q. Bight. 

What other lines of products do you handle in your 
Housewares Department, Mr. Goldberg? A. Cutlery, 
cook-ware, laundry shop, cleaning items, sundries, gadgets. 

Q. How does the mark-on which you receive on Jakson 
shower curtains compare with the mark-on which you re- 
ceive from your Department as whole? 


Mr. Dias: I object, your Honor. This is the 
game objection that has been raised and sustained 
time after time. 

Mr. Weil: No, it has not been sustained. This 
first came up here in Philadelphia, as a matter of 
fact, your Honor, when we pointed out that the rela- 
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tionship of the mark-on and the profit to the average 
departmental mark-on and profit had a very im- 
portant bearing on whether there is or is not com- 
petitive injury in the secondary line. 


[1215] By Mr. Weil: 


Q. On the shower curtains? A. On the shower cur- 
tains. 

Q. And in order to arrive at the profit which your 
department makes on any line, you start with a mark-on 
and then have to subtract the various cost items, is that 
correct? A. That’s right, or the other way around, the cost 
and then figure your retail. 

Q. Now what I am trying to get at—and perhaps you 
can put it in better words than I can—is how does the profit 
which your department makes on Jakson shower curtains 
compare [1216] with the average departmental profit as 
a whole? In percentage terms, not in absolute dollars. 
A. In percentage terms it could run from one per cent to 
about four per cent better. 

Q. Than the departmental average? A. Right. 

Q. And I take it that you do operate your department 
on a satisfactory basis so far as profit is concerned? A. 
Yes, we do. 

Q. You have been head of it since 1952 I think, so I 
would assume you have done so. A. ’52, yes, sir. 

Q. Mr. Goldberg, in speaking about being offered co- 
operative advertising allowances, you answered Mr. Dias 
that you had not been offered any such by Kaplan. It may 
be that you did not have it in mind, but I will ask you isn’t 
it a fact that you have been offered advertising in connec- 
tion with the sale of close-out merchandise? A. Advertising 
with close-outs? 
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Q. In connection with the purchasing of close-out mer- 
chandise from Kaplan? A. No. 

Q. Kaplan has not offered you any close-out mer- 
chandise? A. Not that I remember, no. 


[1220] Redirect examination by Mr. Dias: 


[1222] Q. And is it during those occasions that he goes 
{hrough your stock and determines that items of the Jakson 
line are not properly displayed and moves them up into 
a better— A. It might involving moving the display, or 
he might give selling hints to the sales people, some kind 
of information that might help us to produce more business. 

Q. And is it after that then, after a suitable period of 
time after taking his advice, that you then negotiate for 
return of the goods, or credit for the return of goods? A. 
If the merchandise doesn’t sell. 

Q. Then would you say that Mr. Krulick basically 
determines the stock that goes back? A. No, we do. 

Q. You still do? A. In agreement with him. 

Q. Yes. 

On this question of competition, did I understand you 
to say that Wanamakers is a vigorous competitor in view 
of the advertising that it does in the Jakson line? A. I 
would say—well, speaking from an advertising standpoint, 
they advertise Jakson shower curtains more than we do. 

Q. And then you stated that Wanamakers and Straw- 
bridge and [1223] Clothiers—and I may be wrong about 
this—I think you made some statement that they are on 
a par. How would ‘Wanamakers and Strawbridge and 
Clothiers be on @ par, competition-wise or how? A. I am 
talking about the shower curtain business. It’s a pretty 
stable business, and I would say as far as the competition 
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is concerned from the standpoint of selling merchandise, 
T think they are on a par. 


[1224] Q. Would it be fair to call it a guess on your 
part as to what will sell? 


Mr. Weil: Just a guess? 


A. I may know that there is a certain—it can’t be a guess 
altogether, because there may be a certain color or pattern 
that you have had experience with on previous shower 
curtains that you have had in your department that have 
shown to be poor sellers, maybe a perpendicular stripe or 
a horizontal stripe does not sell, and you know before you 
purchase additional merchandise that might have horizontal 
stripes or some form of striping, that maybe that is going 
to be a slow seller, and you immediately remind yourself 
that that might not be a good seller. 

Q. When you do make your purchases, it’s with the idea, 
I take it, that you are picking the things that are going to 
move? <A. That are going to move according to the way 
you think your particular clientele that you have in the 
store—how it would appeal to them, which is 95 per cent 
women. 

Q. Yes, and does it always bear out that you have 
anticipated correctly? A. Well, I would like to think so, 
but not all the time. 

Q. Not all the time? <A. No. 


[1227] Hearing Examiner Hinkes: Let me ask 
a question of you, Mr. Goldberg. 

Do you have a concept of grade and quality in 
shower curtains? 

The Witness: I do. 
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Hearing Examiner Hinkes: Would you want to 
explain that to me? That is, your concept of grade 
and quality. 

The Witness: Grade and qualify first of all would 
take in the thickness or gauge of the plastic of the 
curtain involved. 

Hearing Examiner Hinkes: You say grade and 
quality? 

The Witness: That is the grade and quality, the 
thickness of the plastic itself involved. Plastics are 
broken down according to gauge, and the lighter 
the gauge, the thinner the material, the cheaper the 
curtain, and the better the quality, the higher the 
gauge. 

Hearing Examiner Hinkes: Would style and 
color have anything then to do with grade and quality 
as you understand [1228] grade and quality? 

The Witness: Yes. The more colors you have 
the more expensive the shower curtain. 

Hearing Examiner Hinkes: Yes, but would that 
have any connection with grade and quality? You 
say it’s more expensive, but you said grade and 
quality referred to the thickness of the material. 

The Witness: No. The color—in other words, 
you can have a four-color shower curtain or a three- 
color shower curtain on the same gauge material. 

Hearing Examiner Hinkes: On the same grade 
and quality of material? 

The Witness: Right, yes. 

Hearing Examiner Hinkes: What about style? 

The Witness: Well, your style can be anything; 
it doesn’t have to be the same. 

Hearing Examiner Hinkes: Would it have any 
effect on grade and quality? 
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The Witness: No, sir, because your basic material 
would be the same grade. But from a design stand- 
point it would be different. 


* * e 


[1229] Further Recross-examination by Mr. Weil: 


Q. When you are dealing with style merchandise, Mr. 
Goldberg, don’t you feel that the style itself that is in that 
merchandise has something to do with its quality? A. 
No. You could possibly put a style shower curtain out 
that would be a cheaper piece of material. 

Q. Well then, you are using quality simply in the sense 
of the intrinsic worth of the material— A. Of the material 
itself. 

Q. Of the material itself? A. The material itself. 

Q. You are not talking about the quality from the view- 
point of whether it’s well styled or poorly styled? A. 
That’s right. 

Q. And you are not talking about whether the product 
has the quality for resaleability or not? A. I am talking 
about the material itself. 

Q. Only that? <A. Yes. 


e ° a 
[1235] Srvan Fisner was called as a witness for and 
on behalf of the Commission and, having been first duly 
sworn, was examined and testified as follows: 


Direct examination by Mr. Dias: 


Q. Mr. Fisher, will you tell us the name of your com- 
pany, please? [1236] A. Snellenbergs Department Store. 

Q. And the street address? A. Eleventh and Market 
is where the main store is, and then they have four 
branches. 
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Q. Do you make purchases on behalf of Snellenbergs— 
first, what department are you connected with? A. House- 
wares. 

Q. And how long have you been in housewares? A. 
Six years. 

Q. And in what capacity? A. As the buyer. 


* . * 


[1238] Q. How do you purchase your Jakson products? 
‘A. Well, we order them from the company. 

Q. Do you visit the show rooms or does a salesman 
call on you? A. The salesman calls on us. 

Q. And can you tell us the salesman’s name? <A. Mr. 
Krulick. 


[1240] Q. Does Kaplan grant you a cash discount on 


your purchases? <A. I think you would have to qualify 
that. I don’t understand that question. 

Q. Well, is there a discount for paying the bill within 
a specific period of time? A. Yes. 

Q. What is that, do you know? A. I think it’s two 
per cent, but I couldn’t swear to it. I don’t know what 
the terms are, 2/10 EOM or something of that nature. 

Q. Do you know whether or not Snellenbergs takes 
advantage of that two per cent? A. They would attempt 
to, yes, if they could process the bill in time; that is their 
practice. 

Q. Is that two percent important in the price of their 
merchandise? A. Well, it’s very important to us, because 
it is an—it’s [1241] an important profit factor. 


[1252] Q. All right, sir. 

Now part of the subpoena duces tecum reads as fol- 
lows: You are asked to produce ‘‘legible copies of books, 
records, accounts and other documents disclosing the total 
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cost of each ad, and including the lineage, lineage rate, 
preparation charges, if any, time rate of any radio or 
television advertising, and the amount contributed by Jo- 
seph Kaplan toward the cost of such ads.”’ 

[1253] Can you tell us percentagewise how much of the 
cost of that ad was contributed by Kaplan? A. One hun- 
dred per cent. 

Q. And was that true of each of the ads represented 
by 98-A through D and 99-A through D? A. Yes, sir. 

Q. Are you familiar with the term ‘‘markdown’’? A. 
Yes, sir. 

Q. Will you describe what a markdown is? A. Mark- 
down is a reduction at the—at retail of anything that you 
are selling in the store. 

Q. Have you had occasion to markdown Jakson prod- 
ucts? A. Yes, we have. 

Q. This is during ’58 and ’59? A. Yes—the way you 
state the question, I have had occasion to mark down old 
samples of Kaplan curtains that were discontinued, sam- 
ples that were hanging in the store that we would want 
to sell off so we would mark those down. 

Q. Have you had occasion to mark down other than 
samples? A. No. 

Q. In connection with the samples, has Kaplan offered 
you, during ’58 and ’59, a markdown allowancet <A. No. 

Q. Who are your competitors in town? <A. Well, the 
department stores; there are four other department 
[1254] stores, and then I believe there are many other 
people that sell shower curtains that should be classified 
as competitors. You want the names of the Department 
stores? 

Q. Please. A. Lit Brothers, Wanamakers, Straw- 
bridge & Clothiers, and Gimbels. 
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Q. Can you tell us the type of competition you meet 
from those stores? A. Well, I would classify it as strong 
competition, if that is what you are looking for. 

Q. It is not what I am looking for— A. I mean, I 
don’t understand the question particularly. Do you mean 
is the competition keen? 

Q. Yes. A. I would say yes, it is. 

Q. Have you on occasion returned merchandise to Kap- 
lan? A. Yes, we have. 

Q. And do you have your records dealing with the re- 
tarn of merchandise—well, I think you gave them to me 
previously. A. Yes. 

Q. Incidentally, on the competition, does that apply 
also to the Jakson shower curtain line? Is your compe- 
tition keen in the Jakson shower curtain line? A. It would 
apply to everything they sell that we sell, including Jakson 
shower curtains. 


1261] By Mr. Dias: 


Q. Will you explain this return procedure, return goods 
procedure? How is it arranged, with whom, and so on? 
‘A. Well, the shower curtain business is a style business, 
and we find that after a period it necessary to change the 
styles of the shower curtains. We would then negotiate 
with Mr. Krulick and see—we see that certain numbers 
aren’t moving any more, and we negotiate a return with 
Mr. Krulick of the goods that we wish to return. And 
then we charge that back and sent it back physically, but 
we would get authorization to do it from him. 

Q. Now this charging back, at what price can you 
charge it back? A. At the same price and terms as in- 
voiced to us. 
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Q. In other words, your original cost, is that correct? 
A. Yes. 

Q. And who determines which merchandise shall go 
back? A. Well, we would discuss that with Mr. Krulick, 
and if it was reasonable, why he would authorize the 
return. 

Q. Have you checked your records to determine your 
volume of purchases from Kaplan during the years 1958 
and ’59? [1262] A. Yes. 


eo e es 
[1263] Cross-examination by Mr. Weil: 


[1264] Q. Then does your testimony stand that if de- 
partments other than your own handle Jakson shower cur- 
tains, that the figures for total purchases of Snellenbergs 
during ’58 and ’59 might be increased by the amount of the 
Jakson line handled by those other departments? <A. Yes. 

Q. You mentioned the other department stores that 
you said were in competition with your own store insofar 
as Jakson shower curtains are concerned, and I think you 
listed Lit Brothers, Wanamakers, Strawbridge and Gim- 
bels, and do you recall saying that the competition was 
keen? 

Would you tell me please which of those other depart- 
ment stores you consider to be your keenest competitor in 
Jakson shower curtains? A.I think they are all keen 
competitors. 

Q. Would you say they are all about on a par so far as 
the keenness of their competition is concerned? <A. Yes. 

Q. On the subject of returns, you stated that it was 
necessary to negotiate the returns with Mr. Krulick, and 
that you took this subject up with him in connection with 
certain styles that you found not to be moving. Do you 
recall that testimony this morning? 
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[1265] Q. Did the discussions which you had with Mr. 
Krulick on those occasions concern the reasons why those 

icular styles seemed not to be moving as they should 
have? A. Well, I don’t recall that. 

Q. Did you in the course of those discussions point out 
to Mr. Krulick that you believed those styles were not 
moving? A. Well, we knew they were not moving. 

Q. And did you call that to his attention? A. Yes. 

Q. And did he make inquiry as to what the reason was 
that they were not moving? Did he make any inspection of 
the merchandise or perform any acts of that sort? A. Not 
to my knoweldge. 1 think we were both conscious of, you 
know, what the merchandise appeared to be like, and you 
have your sales records; you know if the goods is moving 
or is not. We didn’t investigate the reason particularly. 

Q. When Mr. Krulick came into your store every month 
or so, did he check the movement of the merchandise? A. 
With us, yes. 

Q. So that he kept constant watch on how the various 
patterns were moving, is that correct? A. Yes. 

Q. And during the course of his visits to your store did 
he examine the manner in which your merchandise was 
being displayed and handled? [1266] A. Yes. 

Q. Turning to the advertisements, Mr. Fisher, which are 
Commission’s Exhibits 99-A through D, it’s a fact, is it 
not, that those advertisements mentioned all of the Snellen- 
berg stores, including the Atlantic City store? A. Some- 
where in the supplement it should mention them all. Yes, 
that’s right. 

Q. So that by these advertisements you sought to sell 
Jakson merchandise through the outlets of al] of your 
stores including the Atlantic City store, is that correct? A. 
Oh, yes; yes. 

Q. And these newspapers which were used for these 
ads, Commission’s Exhibit 99-A through D, circulated into 
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all of those areas where your stores had their market, is 
that correct? A. Right. 

Q. And if your competitors such as the four department 
stores which you referred to advertised in those same news- 
papers, they would be in competition with you in those 
same areas? A. Yes. 

Q. Including Atlantic City? A. Yes, I would say that. 


Mr. Weil: May I have this marked for identifica- 
tion please, your Honor? 

Hearing Examiner Hinkes: Yes. It will be Re- 
spondent’s Exhibit No. 10. 


[1267] Q. Mr. Fisher, will you please look at Com- 
mission’s Exhibit [1268] 99-A, and I will particularly call 
your attention to the price listing there which says $2.95 
each, regularly $4.95 each, and with that to refresh your 
recollection I will ask you whether the shower curtain 
advertised there constituted a special close out purchase 
or a special promotional purchase which you made from 
Jakson—from Kaplan? A. Yes. 

Q. Will you tell us please what you mean by a special 
promotional purchase of that sort? A. Well, it was the 
number which was represented by the Kaplan people as 
being a regular $4.95 number in their line, which for some 
reason or other of theirs they wished to close out and we 
were able to purchase them and put them out at $2.95. 

Q. And were you able to purchase it from Kaplan at 
a special price? <A. Yes. 

Q. At an especially low price, not at the regular price 
which they have in their price list? A. Yes. 

Q. And as a part of the negotiations of the purchase 
of that lot of merchandise was the advertising allowance 
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that would go along with it discussed? A. I don’t under- 
stand that. 

Q. Well, you negotiated separately and specially for 
the [1269] purchase of that promotional lot of merchandise, 
is that correct? A. Yes. 

Q. And during the course of that negotiation you must 
have discussed with the Kaplan representative what the 
price would be, what the special price would be for that 
lot of merchandise, is that correct? A. Yes. 

Q. In connection with those discussions did you also 
discuss the subject of allowance for advertising of that lot 
of merchandise? A. Well, the two things were divorced ; 
one had nothing to do with the other. 

Q. At what point in time did you discuss the subject 
of the advertising allowance for that particular merchan- 
dise? A. The discussion of the ad was one thing—what 
I want to make clear is that I would say to Mr. Krulick, 
we want to run an ad at such and such a time, and this is 
the size of it, and it is going to cost so much. That would 
have nothing to do with what we were going to put into 
the ad, that would be another discussion which wouldn’t 
have anything to do with the size of the ad or the cost of 
the ad or anything else. 

Q. Turning your attention specifically to the merchan- 
dise advertised in Commission’s Exhibit 99-A, you did 
not discuss the advertising of that merchandise prior to 
the time that you [1270] arranged for its purchase, did 
you? AI don’t understand that. 

Q.. In Commission’s Exhibit 99-A you advertised cer- 
tain merchandise which you bought from Kaplan on a 
special purchase, right? A. Yes. 

Q. Now, also at some time or other you discussed with 
Kaplan the subject of receiving an allowance from Kaplan 
for advertising that same merchandise? A. Yes. 
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Q. Now, you did not discuss the advertising prior to 
the time that you purchased the merchandise, did you? 
A. Yes, we did. 

Q. I see. 

And then after discussing the advertising for this 
Arden pattern— A. I discussed—we discussed the adver- 
tising, we didn’t discuss advertising Arden. First we 
discussed the fact that we wanted to advertise something. 

Q. Yes. A. And we decided that we were going to run 
an ad in the newspaper. 

Q. Do you remember when— A. Then there would be 
a discussion of what we would advertise. 

{1271] Q. I see. 

And did you have to receive the acquiescence of the 
Kaplan representative in what would be the subject mat- 
ter of the advertising? A. I don’t believe I had to. I 
had to be authorized to run a Jakson shower curtain ad, 
and there was a discussion as to what we would run, but 
I think I was the final judge of what we would advertise. 

Q. At some point along the line you had to receive 
approval from Kaplan, otherwise they would not pay 
you the money, is that correct? A. I say, we discussed 
the fact that we would run an ad and we would get 
approval of that. 

Q. And— A. And the only contingent factor there, so 
far as I know, is that we would have to advertise Jakson 
shower certains. 

Q. There was no discussion with Mr. Krulick or any- 
one else from Kaplan as to which particular pattern would 
be advertised? 


[1275] By Mr. Weil: 


Q. And what if anything, Mr. Fisher, was the import- 
ance of the particular pattern that you selected to be ad- 
vertised? A. I don’t understand that question either. 
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Q. What difference did it make what pattern you put in 
the advertisement? Wouldn’t an advertisement of any 
given pattern be just as good for you as long as you had that 
pattern in steck? A. No, we would try to be selective and 
put something in that would sell and that would draw people 
into the store to look at that pattern and either buy that one 
or some other one. 

Q. Do you think there is enough difference between 
patterns to make a difference on which one you select for ad- 
vertising? A. Yes. 

[1276] Q. Could you explain to us a bit more what sort 
of a differerce that would be? What difference it would 
make? A. Well, through the years at different times dif- 
ferent things become popular, either in shower curtains or 
anything else. At a particular time there may be a fad 
for a certain type of curtains and maybe we would wish to 
advertise that. 

Q. A certain pattern of curtain? A. A certain type. 

Q. Including pattern? A. Maybe taffeta would be going 
good at a certain time, or certain geometric designs or 
something; we will try all different types. 

Q. Well, looking for example at Commission’s Exhibit 
99-D, you will note that there are five specific patterns which 
you have sclected for advertising there, and they run at 
$3.95, $4.95, $5.95 and $6.95, each. A. Yes. 

Q. Now, did you or did you not in making a selection 
of those particular patterns believe that there was some 
difference between those particular patterns and other pat- 
terns of Jakson shower curtains which would have sold 
at the same price that caused you to select these for the ad- 
vertising? A. Well, there were several reasons why these 
were selected. We were trying to show people that we had 
a good assortment of shower curtains, Jakson shower cur- 
tains, in our Department, [1277] and you will notice that 
we go from $3.95 to $6.95, to show them they can buy them 
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at different prices. And then we have different types of 
patterns in here, florals, and linear designs, and traditional 
and modern. It’s possible that some of these are—yes, 
here is acetate; see, they were different materials in here. 
We were trying to show them that we have a good assort- 
ment of curtains, and also we are showing them through 
design that we can perhaps get mail and ’phone orders on 
these. We list all the colors and types. 


[1278] Q. And you say you picked the best selling pat- 
terns? A. To fit into this pattern, yes. 

Q. Then am I correct in understanding you that the pat- 
tern of a shower curtain is an important factor in deter- 
mining how good a seller it will be? A. Yes, I think it’s 
very important. 

Q. Looking at Commission’s Exhibit 99-B, Mr. Fisher, 
and the price listing there, I will ask you whether the 
shower—the Jakson shower curtain advertised there is 
part of the same lot which you purchased and which was 
advertised in 99-A? A. I couldn't answer that question for 
you. 

Q. Well, can you at least tell us whether the shower cur- 
tain advertised in 99-B was part of a special price purchase 
which you made from Kaplan? A. Yes. 

Q. And was it? A. Yes, it was. 

Q. Looking at Commission’s Exhibit 99-C, will you tell 
us [1279] whether the shower curtain advertised there was 
part of a special price purchase which you made from 
Kaplan? <A. Yes. 

Q. And in each instance you purchased those at a 
specially low price from Kaplan, is that correct? A. Yes. 

Q. What products does your Housewares Department 
carry other than shower curtains, Mr. Fisher? 
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Mr. Dias: I object, your Honor. That goes be- 
yond the scope of the direct. 

Mr. Weil: Well, we are leading into the same line 
of examination that has been the subject of discus- 
sion frequently, and I think your Honor has ruled 
that he will take it subject to a motion to strike or for 
argument later on. 

Hearing Examiner Hinkes: That is correct. You 
may proceed. 


A. We carry pots and pans, lawn mowers, metal cabinets, 
gadgets; it’s a complete range of all types of housewares ; 
dinettes and that sort cf thing. 


By Mr. Weil: 


Q. And do the mark-ons which you receive vary from 
product to product? A. Yes. 


Mr. Dias: Your Honor, just so I don’t have to 
keep interrupting, may it be understood that I have 
a continuing [1280] objection to this line of ques- 
tioning? 

Hearing Examiner Hinkes: I don’t think you will 
have to state it each time; I think the record shows 
you have filed a continuing objection. 

Mr. Dias: I just didn’t want to jump up every 
minute. 


By Mr. Weil: 


Q. Would you tell us what you mean by mark-on 
please? A. Well, it’s the percentage of the retail price 
which is the profit to the store, the gross profit. 


303a 
Silvan Fisher—for Commission—Cross 


Q. In other words, it’s the difference between what you 
pay for the merchandise and what you sell it for, figured as 
a percentage of your selling price. A. Right. 

Q. And then in order to move from that figure to your 
net profit for the department, you have to subtract your 
various items of cost in your own operation, is that cor- 
rect? A. Yes. 

Q. And what you come out with as a result of that, as 
a result of doing that subtraction, is your net profit? <A. 
Yes. 

Q. I am going to ask you for some figures to the best 
of your ability to give them to us, Mr. Fisher, and in order 
to protect their privacy and confidentiality, you can, if 
you wish, write them down on a piece of paper and they will 
be offered ixto evidence in secret and sealed—[1281] A. 
Fine. 

Q. (Continuing)—so they won’t come to public at- 
tention. 

First of all, we have a figure that I know is not secret, 
the mark-on that you receive from the Kaplan merchandise 
is approximately 42 per cent, is that correct? A. It aver- 
ages out somewhere around there, between 41 and 42 per 
cent. 

Q. Right. 

Now, would you kindly write down for us, if that is 
how you wish to do it, what your average departmental 
mark-on is for all of the products that your department 
handles. And you can so describe it there if you will please ; 
I have just given you a blank sheet of paper. A. Well, it’s 
a guess. 


Mr. Dias: I object, your Honor. 
The Witness: But I can come close. 
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Q. Can you give us an approximation and tell us within 
what range of accuracy that would be? 


Mr. Dias: Your Honor, this is obviously a guess, 
too, and I object to any guesses. 

Hearing Examiner Hinkes: J am not so sure that 
it is obviously a guess. Let’s find out from the wit- 
ness. 

The Witness: Well, it’s a fairly— 

Hearing Examiner Hinkes: Do you wish to ex- 
amine the [1282] witness? 

Mr. Dias: I want to make my objection clear. If 
he doesn’t know what it is and is only guessing, then 
obviously any figure he puts down to estimate any 
area of error has got to be a continued guess. 

Hearing Examiner Hinkes: That isn’t the way I 
understood his remarks. He said he didn’t know 
what the figure was. Now if he doesn’t know the 
exact figure, but knows that it is within a range, then 
he is definite; that is one thing. But if he has to 
guess as to the range, that is quite another thing. 

Will you tell me, Mr. Fisher, just what you are 
giving us now? 

The Witness: I think I could probably guess to 
within five per cent of what it actually is. 

Hearing Examiner Hinkes: In other words, you 
can’t be more than five per cent off on the figure? 

The Witness: I don’t believe so. 

Hearing Examiner Hinkes: Then we will take 
that as your answer. You may write it down. In 
other words, the figure you are giving us now is ac- 
curate, plus or minus five per cent? 
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Q. Is it plus or minus five, or plus or minus 2447 A. It 
would be plus or minus five. 


[1283] Mr. Weil: Now may we have this marked? 
Hearing Examiner Hinkes: That will be Re- 
spondent’s Exhibit No. 11. 


(The document referred to was marked Respond- 
ent’s Exhibit No. 11 for identification.) 


Mr. Weil: I offer it in evidence, if your Honor 
please, and ask that it be received in camera. 

Mr. Dias: I have the usual objection to it, your 
Honor. 

Hearing Examiner Hinkes: That is the scope 
of the inquiry, you mean? 

Mr. Dias: Yes. 

Hearing Examiner Hinkes: In accordance with 
my former rulings, I will overrule that objection 
and the document is received in evidence in camera. 


(The document referred to, heretofore marked 
Respondent’s Exhibit No. 11 for identification, was 
received in evidence and ordered SEALED.) 


Mr. Dias: Does this apply to ’58 and ’59? 
The Witness: Yes, that is what I had in mind. 
Mr. Dias: All right. 


[1284] By Mr. Weil: 


Q. Insofar as the costs of your own department are 
concerned, and insofar as the costs with which you are 
familiar and experienced are concerned, how do such costs 
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for Kaplan shower curtains compare with the average 
cost for the other products in your department? 


[1285] Mr. Dias: Now I think there ought to be 
a foundation laid to find out whether or not this 
man is familiar with that phase of the profit com- 
puting system. It’s an entirely different field when 
you get a buyer on the one hand, and someone who 
has to compute what it is that results from profit out 
of a normal mark-on on the other hand. 

Hearing Examiner Hinkes: I don’t think I quite 
agree with you on that, Mr. Dias. We are asking 
the buyer of a department for an answer concern- 
ing the operations of his own department. I think 
there is a presumptive knowledgeability on the part 
of the witness in that area, and I will allow him to 
answer the question as to whether or not this is the 
appropriate accounting technique that is used by 
the store in determining its net profit. 

Mr. Weil: Do you have the question in mind, 
Mr. Fisher? 

The Witness: I would rather have you repeat it. 

Mr. Weil: Would you please read the question? 

(Question read.) 


A. Well, they compare very favorably. They are about 
as low as you can get. 


By Mr. Wei: 


Q. And would you say they are lower than the total de- 
partmental average? A. Yes, substantially lower. 

[1286] Q. As part of your functions as buyer, are you 
charged with the responsibility of operating your depart- 
ment at a profit? A. Yes. 
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Q. And in the course of doing that is it necessary for 
you to have an idea of what the costs of operating your 
department are? A. Yes, a very good idea. 

Q. What did you say? A. Yes, we are supposed to 
have a very good idea. 

Q. And have you in fact operated your department at 
a satisfactory profit? A. Well, I don’t think I could 
answer that. 

Q. Have you operated it ata profit? A. Yes. 

Q. How long have you been buyer for your department? 
A. Six years. 

Q. And during that time it has been your responsibility 
to operate it at a profit, is that correct? A. Yes. 

Q. And you have not been given any notice that you 
are being discharged? A. No. 


Mr. Weil: I have no further questions. 
Hearing Examiner Hinkes: Redirect? 
Mr. Dias: Yes, sir. 


[1287] By Mr. Weil: 


Q. Mr. Fisher, you told Mr. Dias that the cash discount 
is an important part of your profit? A. Yes. 

Q. And did you mean by that that it’s important because 
it adds that much more to your profit? A. Yes. 

Q. And that it’s important to you in that sense regard- 
iess of what profit you would be making, if you didn’t get 
the cash discount? A. Well, it’s important because it adds 
to it. Department stores traditionally work on a very, 
very slim margin, and the cash discount that we get when 
we pay our bills on time is a large part of that. 

Q. Do you figure that cash discount into your depart- 
ment’s profit? A. Yes. 
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Q. That goes in your own department’s profit? A. Yes. 

Q. And on what basis is it computed, if you know? 

Now in order to clarify that question, let me point out 
to you that a two per cent cash discount is not two per 
cent [1288] per annum, obviously its two per cent within 
the term that the money is used, which may be ten days, 
which could be 36 per cent per annum. 


Mr. Dias: I object to that and I move that it be 
stricken. I didn’t understand that the questioning 
was to result in an expose on the methods of com- 
puting interest. I think that is purely counsel’s 
idea of what two per cent amounts to, and I think 
he ought to ask the witness. 

Mr. Weil: I am asking, and he has agreed to it. 

Hearing Examiner Hinkes: I find nothing objec- 
tionable in counsel telling the witness what his term 
of reference is, and if the witness uses his own term 
of reference, the record will be quite clear then what 
we are talking about in either event. 

Mr. Weil: Would you please read the question? 

(Question read.) 

Mr. Dias: Your Honor, I think we should ask the 
witness whether or not he agrees with that statement. 


By Mr. Weil: 


Q. First of all I will ask you, Mr. Fisher, have you 
followed me in that statement I have made? A. I have, 
but I haven’t done the arithmetic. If you want to take 
as a premise that the arithmetic is correct, then it would 
be 36 per cent. 

Q. Do you agree with the principle I have expressed? 
[1289] A. Yes, I understand the principle. 
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Q. And is it on the basis of that principle that you have 
answered with regard to the importance of the cash dis- 
count to the department store’s successful operation? A. 
Yes. 


Mr. Weil: I have no further questions. 
Hearing Examiner Hinkes: All right, Mr. Dias. 


Redirect examination by Mr. Dias: 


Q. Referring to Commission’s Exhibit 99-D, I don’t 
know if we asked you this or not: Does that represent 
regular merchandise, Kaplan’s regularly priced merchan- 
dise? A. Yes, 

Q. As distinguished from Commission’s Exhibit 99-A 
through C, which represents, as I understand it, some sort 
of close outs? A. Yes. 

Q. Thank you. 

Now, referring to Commission’s Exhibits 99-A through 
D, will you take them in order—let me hand you 98-A; 
will you tell us the date on which you first apprised Mr. 
Krulick that you wanted to run an ad? A. I couldn’t give 
you that date. 

Q. What is the date that appears up there under the 
number— A. 2-12-58. 


[1290] Now, getting back to these negotiations for co-op 
allowances, how would you become aware of the existence 
of these close-outs or these promotional products as repre- 
sented by 99-A through Cf? A. Mr. Krulick would inform 
me about them. 


[1295] Arruur B. Smirs, was called as a witness on 
behalf of the Commission and, having been first duly sworn, 
Was examined and testified as follows: 
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Q. Will you tell us the name of your company, Mr. 
Smith? A. John Wanamaker, Incorporated. 

Q. And the street address? A. 13th and Market Streets, 
Philadelphia, Pennsylvania. 

Q. Your position with the company? A. Housewares 
buyer. 

Q. And how long have you been housewares buyer? A. 
Since September, 1953. 

Q. As housewares buyer, have you had oceasion to pur- 
chase shower curtains? A. I have. 


[1296] Q. Do you purchase Jakson shower curtains? 
AI have purchased Jakson shower curtains. 


Q. Where are they maintained in the store, what de- 
partment? 


[1297] Q. And where did you place your orders? A. I 
placed my orders basically in two places, or three, at the 
housewares shows that occurred twice a year; with the lo- 
cal salesman, if he had additional samples which I had not 
seen at the housewares show, and basically that would be 
the two places where they were basically bought. 

Q. Now, as to the housewares shows during 58 and 759, 
how many shows were there in each year? A. To my knowl- 
edge, there were two, one in July and one in January. 

Q. Where were the shows held? A. I believe that they 
were—the summer show in Atlantic City, New Jersey, and 
the January show in Chicago, Illinois. 

Q. And did you place orders at each of those shows, 
did you say? A. Yes, sir. 

O. In each of those years? A. Yes. 

Q. Now, as to your orders that you place with the sales- 
man, who was your salesman during 58 and ’597 A. Mr. 
Herbert Krulick. 
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[1298] Q. Were the orders placed with Mr. Krulick in 
the form of fill-in orders, or were they large initial orders? 
A. They could be both. Large initial orders would gen- 
erally have been placed at the houseware shows. 

Q. With Mr. Krulick? A. Mr. Krulick possibly. I don’t 
believe Mr. Krulick attended all shows. 

Q. How about the orders that you placed with Mr. 
Krulick, were they sizeable orders or just fill-inst A. Well, 
they could have been as small as one, and they could have 
been as large as several hundred. 


[1299] Q. And specifically who are your competitors? 
A. Major competitors? 

Q. Major competitors. A.I believe the department 
stores located on Market Street. 

Q. Will you name those for us out-of-towners? A. 
Strawbridge & Clothiers, Lit Brothers, Gimbel Brothers, 
Snellenbergs, as the department stores in the true sense. 

Q. Very well. 

How would you describe the competition that you re- 
ceived from these stores and others? A. Competition is 
very rough and very extreme. 

Q. And that was true during ’58 and ’59? A. It’s been 
true as long as I have been in the retail business. 

Q. Is it true in connection with Jakson products? <A. 
I believe so. 

Q. During ’58 and ’59 did Wanamakers advertise 
Jakson shower curtains? <A. Yes, sir. 

Q. Did Kaplan contribute to the cost of those ads? A. 
On some ads, sir. 

Q. In response to a subpoena duces tecum are you pre- 
pared to produce the documents in connection with those 
ads to which [1300] Kaplan contributed? A. I am pre- 
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pared to produce the documents which were asked for 
im your subpoena. 
a es es 


[1321] By Mr. Dias: 


Q. In connection with each of those ads, Mr. Smith, who 
designated the curtain to be advertised. Did you designate 
it or did a Kaplan representative designate it? A. It could 
be a combination of both, sir. 

Q. Was there any occasion—among all those ads was 
there at any time any occasion when Kaplan solely speci- 
fied the model to be advertised, or the pattern to be adver- 
tised? A. To my knowledge, there was no case where the 
Kaplan organization specified what models had to be 
advertised. 

Q. Was there any occasion when Wanamaker solely 
specified the model to be advertised? A. Yes, sir, in the 
cases of the monogrammed curtains. 

Q. Were those the only times that you specified the 
pattern? A. I will have to change that answer. On the 
monogram curtains we specified. On the other shower cur- 
tain advertising we may have specified, or it might have 
been a meeting of minds, either one of the two. 

Q. All right, sir. 

You are familiar with markdowns, are you? A. Yes, 
sir. : 

Q. Will you define markdownt A. A markdown is a 
term used to reduce the retail value of merchandise by 
marking it down to a lower price at retail. 

Q. That is the resale price, is that correct? [1322] A. 
That is the price at which we offer it for sale. 

Q. And are you familiar with markdown allowances? 
What is a markdown allowance? A. A markdown allow- 
ance is a figure, normally in dollars and cents, offered to 
compensate for the amount of the markdown at retail in 
cost. 
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Q. Offered by whom and to whom? A. Well, in most 
instances it is offered by a vendor. 

Q. And in your case to you as a retail— A. To me as 
a representative of John Wanamaker. 

Q. During 1958 and ’59 did Kaplan share a markdown 
allowance with you or contribute or pay you markdown 
allowances? A. Yes, sir, they did. 

Q. And do you know what the basis was for the mark- 
down? A. Actual basis as to the dollar amount? 

Q. Yes. A. I can’t truthfully say what was the actual 
reason of this specified amount coming. 

Q. In other words, there was no formula, ‘‘X’’ percent 
of the markdown or ‘‘X”’ dollars of the markdown? <A. 
There would be no formula that I know of that would 
specify any exact figure. 

Q. All right, sir. 

Now I believe you have about seven documents to re- 
turn in response to the subpoena as evidence of this mark- 


down allowance. 
e e * 


[1355] Cross-examination by Mr. Weil: 


[1356] Q. And is it possible for you, if you will look 
through Commission’s Exhibits No. 112-A through L 
please, if you can recall in any of those instances, will you 
please tell us whether [1357] it was yourself alone or your- 
self in agreement with the Kaplan representative who 
selected the pattern, and if you don’t know, will you tell 
us that please? A. Well, I think it would be fair to say 
that in all instances the Kaplan representative knew of 
the shower curtain or curtains that I was advertising. But 
in the case of the monogrammed shower curtains—which 
was a promotion idea of my own—it was primarily the 
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Wanamaker organization who decided this was the shower 
curtain to be advertised. 

Q. I see. 

Now the monogrammed curtain situation would cover 
112-4 and 112-B, is that right? A. And this one, sir. 

Q. 112-D. A. And this one. 

Q. 112-F; and 112-J. A. I believe that is all, sir, in this 
group. 

Q. Now, in the case of the other 112 exhibits then, Mr. 
Smith, can you tell us with regard to each of those whether 
it was you yourself who made the decision, or whether 
it was you yourself acting along with the Kaplan repre- 
sentative? A. I feel sure that it was myself who picked 
or make the final decision from the new line of curtains 
introduced by Kaplan. 

. Thank you. You mentioned in your direct examina- 
tion, Mr. [1358] Smith, that competition in this market at 
the retail level is very rough and very extreme. I think 
you will recall using those words? A. Yes, sir. 

Q. Now I will ask you with regard to Jakson shower 
curtains specifically, and not with regard to the general 
market as such, what during 1958 and 1959 you found your 
competitors—particularly the department stores that you 
have referred to—doing, if anything, which constituted 
very rough competition with you or very extreme competi- 
tion with you insofar as the Jakson shower curtains are 
concerned? A. I think I would like to say that the very 
rough and extreme competition, it is rough and extreme 
competition as to acquiring the purchasing power of any 
consumer to the Wanamaker store versus any other store, 
and to make it specific as to Jakson shower curtains, I 
couldn’t truthfully say that any one produced or adver- 
tised or did anything that would be extremely different or 
disadvantageous to Wanamaker in their promotion of Jak- 
son shower curtains. 
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Q. Then as between or as amongst Gimbels, Snellen- 
bergs, Strawbridge & Clothiers, and Lits, would you say 
that their competitive efforts against Wanamakers on 
shower curtains, and specifically Jakson shower curtains, 
were pretty much on a par with each other, or did you find 
any one or more of them to be more vigorous competitors 
than the others? [1359] A. I am sure that one at one time 
or another was more competitive than someone else, but 
on an average I do not believe they were any more eager 
or competitive to acquire the customers’ business than 
Wanamakers was. 

Q. So that you would consider them as giving you com- 
petition pretty much of the same sort amongst all your 
stores? A. Yes, sir. 

Q. No one of them stands out as being a more effective 
competitor than the others on Jakson shower curtains? 
A. I do not believe so. 

Q. Now, in 1958 and 1959 I believe that the Jakson 
shower curtains were being carried in your housewares 
department in the bath shop section, is that correct? A. 
Yes, sir. 

Q. And what other products were carried in the House- 
wares Department? A. What other products? 

Q. Yes. I mean, generally what line of products did 
you carry, not by brand names, but what types of products? 
A. The Housewares section comprises literally thousands 
of different types of products, sir. 

Q. As a result of your Department’s handling of all of 
those different products, your Department had, did it not, 
an average departmental mark-on? A. The Department 
had an average departmental mark-on, yes, sir. 


(1360] Mr. Dias: Does my objection carry 
through with this witness? 
Hearing Examiner Hinkes: Yes. 
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By Mr. Weil: 


Q. Now I am going to ask you—well, first let me ask 
you, Mr. Smith, whether you recall—and an approximation 
is all right if you wish to indicate it as an approximation— 
do you recall—without telling me what the figure was, do 
you recall what your average departmental mark-cn was 
in 1958 and 1959? A. I can approximate. 

Q. And would that approximation be correct within a 
certain range, give or take a certain number of points? A. 
It would have to be, give or take a certain number of points. 

Q. I understand. 

Would you please write down for us that approxima- 
tion and the range of its accuracy, and then we can put it 
in in secret, you see, so that the information will not come 
to the attention of the public. A. You are asking for the 
maintained average mark-on of the Department in 1958 and 
1959? 

Q. That is correct, as accurately as you can give it to 
us, and if you think there may be a range of inaccuracy, 
then indicate the range please. 

[1361] (The witness complied with the request.) 


Mr. Dias: Your Honor, for the record I would 
like to note my objection again to this type of testi- 
mony in that it is again a guess, and as I recall, the 
witness was not permitted to guess earlier in connec- 
tion with the returned goods items, and I don’t see 
how he can guess now on this item. 

Hearing Examiner Hinkes: Well, there is a dif- 
ference, Mr. Dias, and I think I should make that 
quite clear. 

The witness is not guessing within that range. 
In other words, he is telling us that he is sure it is 
not lees than ‘‘X”’ per cent and not more than “‘X”’ 
per cent. In the other instance, however, the wit- 
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ness wasn’t sure of anything except that it was one 
of two or three or four different possible reasons. 

Mr. Dias: But in that connection, if you recall, 
we eliminated certain documents that were marked 
defective and otherwise; I can only assume from that 
that when they were defective they were so marked— 

Hearing Examiner Hinkes: You are making an 
unwarranted assumption, I am sorry to say. The wit- 
ness said that even though it was not marked, it 
could have been returned for the same reasons that 
were contained on a marked document. By reason 
of that explanation, the documents that had no rea- 
son stated were apparently covered in several dif- 
ferent [1362] possible categories, and the witness 
could not be sure. 

The objection that you have made to this par- 
ticular document, however, is noted for the record, 
and the objection is overruled. 

The Witness: May I ask a question? 

Hearing Examiner Hinkes: Yes. 

The Witness: Sir, I believe you said if I give a 
range, I must give the minimum range to the maxi- 
mum. 

Hearing Examiner Hinkes: We want to know 
what the departmental mark-on is, if you know that. 
If you do not know that, within what range you do 
know. 

The Witness: I believe I have a fairly—it’s got 
to be between those figures. 

Mr. Weil: That is what we are getting at, within 
what figures it has to fall. 

Hearing Examiner Hinkes: Since Mr. Dias was 
called out of the room, let’s hold it now until he 
returns. 

Off the record. 

(Discussion off the record.) 
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Hearing Examiner Hinkes: Now will you please 
read to Mr. Dias my remarks to the witness and his 
reply, and I believe Mr. Weil also made a comment. 

(Record read.) 

Mr. Dias: I have a continuing objection to this 
[1363] whole thing. 


Hearing Examiner Hinkes: Very well. 


By Mr. Weil: 
Q. Mr. Smith, have you written down that figure? A. 


Yes. 


Mr. Weil: I will offer this into evidence as Re- 
spondent’s Exhibit 12, and ask that it be received in 
camera. 

Mr. Dias: Incidentally, may I see the figures? 

Mr. Weil: Yes, certainly. (Document handed to 
Mr. Dias.) 

Mr. Dias: Since I missed part of this, let me 
refresh my recollection. The approximate figure you 
gave is your what, average mark-on, and subject to 
this range that you have indicated below? 

The Witness: That is correct. 

Hearing Examiner Hinkes: May I see that 
please? 

Mr. Weil: Yes, sir. 

(Document handed to the Hearing Examiner.) 

The Witness: For the period of time in question. 

Mr. Dias: 1958 and 19597 

The Witness: Yes, sir. 

Mr. Dias: Was it the same each year, or is that 
the average for the two years? 

The Witness: That would stand as the average 
for the two years. 

[1364] Mr. Dias: The average for two years. 

Now what was the average year by year, can you 
tell us that? 
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The Witness: If I wrote it down, sir, I would 
write the same figures down again. 

Mr. Dias: Then it is not a two-year average, it 
is an annual average? 

The Witness: For the years in question, yes. 

Hearing Examiner Hinkes: RX-12 is received in 
evidence, in camera. 

(The document referred to was marked Respond- 
ent’s Exhibit No. 12 for identification, received in 
evidence, and was ordered SEALED.) 

Hearing Examiner Hinkes: We will recess now 
and resume here tomorrow morning at 10:00 a.m. 

(Thereupon, at 5:10 o’clock p.m., the hearing was 
recessed, to reconvene at 10:00 o’clock a.m., Thurs- 
day, March 2, 1961, in Court Room 300, U. S. Cus- 
tom House, Philadelphia, Pennsylvania.) 


[1365] Court Room 300 
U. S. Custom House 
2nd and Chestnut Streets 
Philadelphia, Penna. 
Thursday, 2 March 1961. 


Met, pursuant to adjournment, at 10:00 o’clock a.m. 
Before: 
Harry R. Hinxes, Hearing Examiner. 


Appearances: 


Peter J. Dias, Attorney for the Federal Trade Com- 
mission. 


Guert H. Wen, 60 Hast 42nd Street, New York, New 
York, Counsel for the Respondent. 


[1366] ProcEEpines 


Hearing Examiner Hinkes: If we are all ready, 
you may proceed, Mr. Dias. 
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Mr. Dias: I believe Mr. Weil is still at bat, sir. 
Mr. Weil: Yes. I just have a few more ques- 
tions on cross, Mr. Examiner. 


Thereupon, Arraur B. Surra, the witness at adjourn- 
ment, was recalled to the stand and, having been previously 
duly sworn, was examined and testified further as follows: 


Cross-examination by Mr. Weil (Resumed) : 


Q. Mr. Smith, during the time that you have been buyer 
of the Housewares Department have you been responsible 
for operating that Department at a profit? A. I have been. 

Q. And does the profit of your Department consist of 
what is left after the costs of operating your department 
are subtracted from the mark-ons that you obtain on your 
products sold in your Department? A. Basically that would 
be correct. 

Q. Now, can you tell us how the costs involved in sell- 
ing Jakson shower curtains compare generally with the 
average costs [1367] of operating your department? Are 
they higher, lower, or the same? 


Mr. Dias: Your Honor, I am going to object to 
that because, again, I assume that there are costs 
with which this witness is not familiar; in other 
words, costs other than those that would be incurred 
in the Housewares Department, and how they might 
compare outside—I mean, when you consider these 
outside factors, I believe he is not qualified to tes- 
tify, and if he doesn’t consider them, then you don’t 
get a true picture, you get a distorted picture. 
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Hearing Examiner Hinkes: I will sustain the 
objection unless you lay the necessary groundwork. 


By Mr. Weil: 


Q. In connection with your responsibilities in operat- 
ing your Department at a profit, Mr. Smith, is it neces- 
sary for you to be cognizant of the costs involved in oper- 
ating it? A. Departmental costs, yes. 

Q. And can you tell us what the items of cost are that 
are so involved? A. Advertising costs, cost of merchan- 
dise, sales people—the cost of sales, which is actually the 
payroll costs for the sales personnel; expense of freight 
from the vendor to the store on merchandise received; 
those would be the general costs. Other retail costs would 
be such things as mark-downs and employees’ discounts, 
and allowances to customers. 

[1368] Q. Well, you have costs involved in deliver- 
ing the merchandise from your store to your customers, 
don’t you? A. I am sorry; you are correct. 

Q. And does your department have anything in the 
nature of work room costs? A. Very minor. 

Q. Insofar as those items of cost are concerned that 
you are familiar with, can you tell us whether the costs 
involved in handling Jakson shower curtains are more 
than the average costs of operating your department, less 
than them, or equal to them? 


Mr. Dias: I object. Again I don’t believe we 
are going to get the true picture on this thing, and 
whatever these costs may be, obviously there are 
other costs with which this witness is not familiar, 
and again we get back to the standard objection that 
whatever the costs may be in connection with this 
product in relationship to all other products in the 
department, I believe is irrelevant. 
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Hearing Examiner Hinkes: Well, now you have 
two objections there. 

Mr. Dias: Yes, sir. 

Hearing Examiner Hinkes: Of course, the wit- 
ness may testify as far as he is able to testify, even 
if that is incomplete. The fact that there are other 
costs with which he is not familiar is not the basis 
for an objection, it just [1369] goes to the probative 
value of what he is testifying to. At to the rele- 
vance of the information, it would appear that some 
comparison may be appropriate in view of the cost 
factors that have entered into this case up until 
now, and to that extent I am not free to restrict the 
Respondent in his efforts to uncover those elements. 

I shall overrule the objection. 


(1376] By Mr. Wei: 


Q. Do you have such a opinion, Mr. Smith? A. Would 
you ask your question again? I am getting a little con- 
fused myself. 


Mr. Weil: Will you read the last questions? 

(The reporter read the question as follows: 

“Question: Have you an opinion as to how the 
profit from handling the Jakson line of shower cur- 
tains compares with the average profit of your de- 
partment as a whole?’’) 

The Witness: Yes, I do. 


By Mr. Wei: 


Q. And would you tell us what that opinion is please? 
A. That the profit from the handling of the Jakson shower 
curtains is better than the average profit of the department. 
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Mr. Weil: Thank you. 

I have no further questions. 

Mr. Dias: Your Honor, I think at this time it 
may be well for me to complete my examination in 
connection with Commission’s Exhibit 115-A through 
Z10. 

Hearing Examiner Hinkes: Very well. 


[1377] Redirect examination by Mr. Dias: 


Q. Mr. Smith, on these exhibits 115-A through Zi0, I 
notice that in some instances the documents bear a nota- 
tion ‘‘As per Mr. Harold Kaplan’’; in others it is ‘‘As per 
Herbert or Mr. H. Krulick’’; and in other instances, ‘‘As 
per Mr. H. Kaplan’’; and again in other instances, ‘‘As 
per Mr. Kaplan.’’ 

Now, referring only to the Kaplans to begin with, is 
Harold Keplan, H. Kaplan, Mr. Kaplan, and Harry Kap- 
lan, are they all one and the same Kaplan? <A. No, sir. 

Q. They are not? A. There are two Kaplans that we 
have conducted our business with in the past. 

Q. And who are the two Kaplans? <A. I believe the cor- 
rect names as I know them are Mr. Harold Kaplan and 
also Mr. Harry Kaplan. 

Q. Now I believe I know Mr. Harold Kaplan; who is 
Mr. Harry Kaplan, do you know? A. I believe Mr. Harry 
Kaplan is the General Sales Manager and/or Vice Presi- 
dent of the Jakson Shower Curtain Company. 

Q. Who is Mr, Harold Kaplan? A. Mr. Harold Kaplan, 
to my knowledge, is President of Joseph A. Kaplan, Incor- 
porated. 

Q. Then the references ‘‘As per H. Kaplan,’’ would you 
be able [1378] to tell us who that would apply to? A. Sir, 
it must apply to either Mr. Harold or Mr. Harry Kaplan. 
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[1379] Q. All right. 

Now then, in connection with discontinued patterns, 
will you tell us the procedure followed in returning or get- 
ting authority to return them! Will you give us the full 
picture on that please? A. Normally twice a year, at the 
beginning of a season or at the end of a season, a new line 
of shower curtains, new styles, new patterns, would be 
introduced by the Jakson shower curtain firm, and I my- 
self, or with my associates, and with a representative of 
the Kaplan organization, would determine which of [1380] 
these new patterns would be best suited for sale in the 
Wanamakers stores. 

Q. That is of the new lines? A. Of the new lines. 

Q. All right. A. At that time the Wanamakers stores 
—and if I might cite an example to tell the story. 

Q. Please do. A. We might possibly have been carry- 
ing a total of 40 shower curtains in our hanging display 
and sample-wise, and the physical area prevented no more 
shower curtains to be presented than these 40. 

If we decided that there were 12 new patterns of 
shower curtains that we would like to carry, we then would 
have to remove 12 hanging patterns from our inventory 
to make room for the addition of the 12 new ones, since we 
had no more physical area to show the curtains. 

Most of these 12 patterns which would be discontinued 
would be patterns that maybe the manufacturer discon- 
tinued in his line, or curtains which proved to be the slow- 
est selling curtains in our line. 

Now I can’t draw the line to say that the 12 that were 
discontinued, that they were the 12 slowest selling, because 
I don’t know. 

Q. Now then, do I understand that you negotiated for 
the [1381] return of those items? Is that correct? A. I 
would have negotiated—if negotiate is the right word, I 
would negotiate; I would discuss. 
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Q. Use your language. A. I would negotiate or I would 
discuss or I would plan the purchase of new shower cur- 
tains, but before I could bring in a larger retail inventory 
in advance, I must remove certain lines to make room. 
There are just so many feet of rods, or so many curtains 
that can be hung on a rod. 

Q. Those negotiations or conversations or whatever 
you want to call them were had with either Mr. Krulick, 
or Mr. Kaplan, Harold or Harry? A. That is correct. 

Q. They would then agree to accept the return of those, 
is that correct? <A. Yes, sir. 

Q. All right. 

Now, do I understand that all you returned—I mean, 
is this the hanging patterns? Answer that inquiry first. 
Was it only the hanging curtains? A. Well, it would be 
inventory represented by these 12 patterns. 

Q. In other words, you had back-up stock for each of 
the hanging patterns, is that correct, inventory, if you will? 
A. We would have some small amount of inventory back 
of those [1382] curtains, and varying depending upon the 
pattern. 

Q. So that when you returned the merchandise, you 
then returned all of your inventory as represented by these 
hypothetical 12 hanging patterns, is that correct? A. With 
the exception of the actual physical hanging sample. I 
would only return that merchandise which in itself was 
perfect or saleable merchandise. 

Q. I see. 

What disposition did you then—we will use the hypo- 
thetical 12 hanging curtains? A. That merchandise would 
have to be disposed of within our own organization. 

e e e 
[1383] Q. Well, for the sake of the record will you ex- 


plain what inventory control consists off A. You are 
asking me—you mean shower curtain inventory control? 
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Q. Yes, on shower curtains during ’58 and ’59. A. 
Inventory of shower curtains? 

Q. Jakson shower curtains during 58 and ’59. A. We 
attempted to do inventory control on dollar retail amount, 
of inventory, broken down to the number of patterns which 
we carried, and extended throughout the entire Wanamaker 
operation of five stores. 

Q. What else does that include? Does it include weed- 
ing out non-moving items? A. If we found an item that 
was non-moving, we would attempt to control the amount 
of inventory on that one particular item, but since we 
carry a considerable number of patterns—the number 40 
strikes me; it has been two years now since I have seen 
shower curtains or bought them—we believed in the fact 
[1384] that the shower curtain business was built on style, 
and we would attempt to carry as many different patterns 
as possible, and consequently show more styles than many 
other people. And this we felt was the growth and foun- 
dation of where our shower curtain business on. If we 
had a pattern which was slow moving, yes, we did attempt 
to complete the control of that pattern so that we wouldn’t 
end up with excessive non-selling stock. But in any style 
business, or in most instances, there is always going to be 
something in any given group, or any series, which is 
going to move faster and something which is going to 
move slower than the average. 

Q. And some that doesn’t move at all, to be specific, 
isn’t that correct? A. Well, I would like to say that I 
don’t know of any instance where there was a pattern 
that had no sales movement. 

Q. Well, I assume that would be an exaggeration, but 
relatively speaking— A. There are some patterns that 
move considerably slower than others, yes, sir. 

Q. Now, restricting your answer to that, how do you 
treat those patterns in your inventory control? A. In 


Tr. 1385, 1387-1388 
327a 


Arthur B. Smith—for Commission—Redirect 


most instances we would not re-order that pattern over 
the period of the spring or fall season, depending upon 
which season that pattern occurred. 

Q. Isn’t it a fact that twice a year you return those 
non- [1385] moving items to Kaplan? A. Twice a year we 
return shower curtains which would be discontinued to 
Mr. Kaplan, that is correct. 

Q. And can you tell us the time of the year that you 
did that? A. Normally at the beginning or the end of a 
season. 

Let me explain that. 

Q. Give us the month, if you will, because we are not 
familiar with seasons. A. All right. 

The months in which patterns in any depth would be 
returned, normally would have been either December, Jan- 
uary, or February, which would cover the—which would 
be one period, and I would also have to use the period 
generally of July and August. 

Q. Now, do I understand that during those two periods, 
July and August, December and February, is when, in 
arranging this inventory control, return of non-saleable 
merchandise is made to Kaplan? Is that correct? A. Sir, 
if there were non-saleable merchandise, it generally would 
be returned at that time along with other returns, that is 
correct. 

[1387] Q. In your experience as a buyer and in operat- 
ing this inventory control, can you tell by looking at the 
numbers of items returned whether they were discontin- 
ued patterns or defective merchandise? A. Well, looking 
at the quantity per item, I would say these [1388] would 
not be defectives due to the large quantity of any individ- 
ual pattern. 

‘J * oe 

Q. Now, on the inventory control that I believe you 

stated—the fall inventory control occurred December to 
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February, I believe you said. Did you on occasion also 
send merchandise back prior to December? In other words, 
November; would it be November to February? A. It 
should not have been, sir, it should have been in the months 
of December and January. 

Q. And February. Did I understand that correctly? 
A. Well, February would be something which was actually 
missed, which should have been cleaned up actually in the 
months of December and January; it could have been a 


straggler. 


[1397] Now restricting your answer to those instances 
where patterns are discontinued either at Kaplan’s in- 
stance, Wanamaker’s instance, or a mutual affair, will you 
explain the procedures followed in order to arrange that 
sort of a transaction? A. To arrange the transaction in 


determine which numbers are to be discontinued, sir? 

Q. Yes. A. Well, if they were to be discontinued at 
my suggestion or instance, it would be a thorough review 
of the sales of the patterns, by name, individually, during 
the preceding season, either the spring or fall, or at the 
conclusion of that time. 

If the pattern was to be discontinued at the insistence 
of the vendor— 

Q. Excuse me please. 

Now we have the first instance that you are explaining, 
[1398] which is where you determine that it should be 
discontinued. Am I right? A. That is correct. 

Q. Now if you will follow up on that. What do you 
do then insofar as making arrangements with the Kaplan 
Company to return that merchandise? A. Well, I think 
I ought to go a step further before that, if I do it in the 
normal, chronological order. 
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Q. All right; very well. A. That first instance would 
be that at the beginning of a season, or approaching the 
beginning of a season, there would be a thorough review 
of the upcoming season’s line of shower curtain. 

Q. Review by or between whom? A. A review by my- 
self with or without associates from the store, normally 
at one of these housewares shows which we mentioned, 
the January or July show, where all of the manufacturer’s 
merchandise was on display, and all his patterns, and all 
his colors. 

Q. At that time is there a Kaplan representative in 
on this review? A. Yes, sir, there would be a Kaplan 
representative there. 

Q. All right. Now who would that be? A. That could 
be Mr. Kaplan, Mr. Harold Kaplan, Mr. Harry Kaplan, 
Mr. Herbert Krulick, or Mrs. Florence Ailes, who is [1399] 
their designer, if this occurred in Atlantic City, which was 
the July show. 

Q. All right. A. If it occurred in the January show, 
which was held in Chicago, I believe that it would be Mr. 
Harold Kaplan and/or Mr. Harry Kaplan, and/or Mrs. 
Aisles, and I don’t believe that Mr. Krulick attended the 
shows in ’58 or ’59 in Chicago, and it might have been 
another representative of the Kaplan organization who 
would have covered that territory in that part of the coun- 
try. 

Q. Now you say it may have; did it actually happen in 
58 and ’59 as you are describing it? A. Would there have 
been another representative? 

Q. No. No, did such a conversation or consideration 
take place during ’58 and ’59 at the respective shows, or 
one of them. <A. I would dare say that the conversation 
or a meeting or a discussion took place at least twice if not 
more times during the week that these shows were held 
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in their respective cities, and their respective booths that 
the manufacturer had at those shows. 

Q. And included Wanamaker personnel and Kaplan 
personnel? A. That is correct. 

Q. Continue please. A. Once we decided that there 
were new patterns to be [1400] purchased, we would then 
decide the quantity of new patterns—not the quantity of 
depth of any one pattern, but the quantity of new patterns. 
Going back to the earlier example, it might have been 12 
new patterns. Then we would have to review which 12 
patterns we mutually would have to discontinue. 

Now, on the part of Wanamakers, the first question we 
would normally ask is, Mr. Manufacturer, which patterns 
are you discontinuing yourself from your line in the next 
season? 

Q. When you say ‘Mr. Manufacturer,”’ you are refer- 
ring to Kaplan? A. To a member of the Kaplan organiza- 
tion. 

Q. All right. A. And if he told us, as an example, that 
he was going to discontinue six patterns, and we had known 
that we would like to add 12, that means that we would 
have to remove six patterns from our inventory, from sale. 

Now to determine which six patterns, the easiest way 
to attack the situation was to find out which are the six 
poorest selling numbers. This, however, was not always the 
case, because if it turned out to be—to take a hypothetical 
thing, if I may, there may be a pattern in there which is one 
of the slower selling ones. One comes to my mind, which 
was Americano; that was a coroseal, a film curtain. Ameri- 
cano was a pattern which in its art work covered shaving 
mugs. I believe that many years ago the men, at their 
favorite barber shop, had a [1401] collection of shaving 
mugs and so forth, and I had an idea in the back of my mind 
that this was one of the few shower curtains that might ap- 
peal to a single man who lived alone, a bachelor, that this 
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type of curtain had more appeal to him than to a female who 
was buying a curtain for her home. This curtain was not 
a fast-moving number, but because of the large selection of 
curtains which we carried, and since I tried to keep a com- 
plete style picture of shower curtains, I would not discon- 
tinue Americano, even though it was slow-selling; I would 
go to another number, and it might be that one of the new 
numbers had sea shells on it, and since I didn’t need two 
patterns with sea shells, I would discontinue the poorest 
selling sea shell number in our line, or it could have been 
any figurative design. 

Does that answer your question? 

Q. I think so. 


[1404] Q. Now, when that merchandise was returned to 
Kaplan, how did you receive—you received credit for it, is 


that correct? A. When we issue—when John Wanamaker 
issues this form— 

Q. That is the 115 seriest A. That is correct, or the 
claim to a vendor. 

Q. Right. A. Wanamaker automatically receives credit 
when that passes through our accounts payable department. 

Q. Now, at what price is the merchandise returned to 
Kaplan, and I am referring only to your original cost price, 
or is it something less than your original cost? A. The 
merchandise is returned to the manufacturer at John Wana- 
maker’s retail list, and figured down to the cost which we 
paid the manufacturer, less the cash discount, et cetera. 
[1405] There is no charge on there for freight. 

Q. Does that also apply—did that also apply on mer- 
chandise that Kaplan discontinued on its own account? A. 
The return of merchandise was—regardless of what it was 
sent back for—at the owned cost retail. 

Q. That is ‘‘old’”’ cost? A. Owned—o-w-n-e-d. 
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Q. And that means the price you paid originally, is that 
correct? A. That is the price we owned the merchandise for 
at the time we returned it to the manufacturer. 

Q. Well now, that confuses me a little bit. Does the price 
you owned it at differ from the price you paid? A. There 
are possibly instances where it could differ. 

Q. Well, will you explain those then? What are the 
instances? A. We might have had a shower curtain in our 
stock that we might have decided ourselves to increase its 
retail value, and there it would still go back out of my stock 
at my own retail, but it would also go back at the manufac- 
turer’s owned cost, the cost which we paid him. 

There might have been instances where a shower curtain 
was reduced at retail for an allowance from the manufac- 


turer. 
Q. That is the markdown business, is that what you have 


reference to? [1406] A. If there is a markdown which we 
have taken, which is owned completely—the retail or cost 
value of that markdown is owned completely by Wanamaker 
with no cooperation from any other source— 

Q. Let’s refer strictly to Kaplan. A. Wait a minute; 
I have to answer. 

If we take a markdown, and the markdown is owned by 
Wanamaker, the cost of this markdown is completely borne 
by Wanamaker. This would not reflect the cost of the mer- 
chandise which we paid the manufacturer. And in that in- 
stance it would go back to the manufacturer at the cost— 
if he had agreed to accept it—at the cost which we paid 
him for it originally. 

Tf the merchandise was reduced by way of a markdown, 
or a credit—a credit offsetting our markdown from the 
manufacturer, then the merchandise would be returned to 
the specific vendor, if he would accept it, at the new lower 


cost. 
e oe e 
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[1408] Q. Now let us assume that on that same shower 
curtain that you purchased for $5.00 in January, you have 
oceasion to mark it down in June, and you mark it down 
$1.00. Does that in effect increase your cost because you 
get a lesser return on your retail? Am I correct about 
that? A. I don’t wish to qualify myself as an expert on 
retail accounting and all its intricate movements, but I 
would say basically that we would shorten the profit struc- 
ture on any item when we reduced the value of the mer- 
chandise between what we originally paid for it and its 
selling price. We decrease the margin that is between cost 
and retail, and if you wish to use the statement that you 
increase your cost, it’s another way of going around the 
corner, but I would rather say that we decreased the profit 
in that instance. 

Q. The net result is that— A. We have lost some 
money. 

Q. Let’s say $1.00 so we can keep the figures in pro- 
portion here. 

Now, if you bear that reduction on your own, you and 
Wanamakers, as I understand it, if eventually that mer- 
chandise still does not sell and you return it, you return it at 
what figure, the $5.00, the original cost? A. Well, I am 
confused myself in this instance. 

The correct way—I am going to answer the question, 
[1409] which would be in reverse of what I made a state- 
ment of a few moments ago. 

The correct way to return that merchandise would be at 
its present retail value, less the department’s average mark- 
on at the time of return. The present retail value converted 
to cost with the factor, the department’s average mark-on. 
So if we had paid for a shower curtain in January $5.00, 
and we run the curtain—let’s take a 40 per cent margin. 
If we take a curtain that cost $5.40 in January, and we 
retail at a 40 per cent figure, which would be $9.00, if we 
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decide in the month of December—or any other month— 
let’s say June, to reduce that curtain from $9.00 to $7.00, 
which was a $2.00 retail reduction, and then in September 
we had permission to return this curtain to the vendor, the 
correct way would be to return it at its owned retail, which 
at this time let’s assume is $7.00, because we have not taken 
a markup; it would then be returned not at $5.40, but would 
go back at $4.20, which is the reduction method of doing it. 
Now this is to keep the books openly correct on the use 
and spending of my money to balance out on the retail 
system of accounting. But before I would do this at any 
one’s instance, if it was an operation in which I was in- 
volved, on the spending of a markdown of John Wana- 
maker’s money, I would then before issuing the exact cost 
to the vendor, review the situation with a member of our 
Treasurer’s office, or the statistical office, to be sure I 
[1410] was doing it the correct way, so as not to injury the 
department’s profit structure or the store. 


s & Ad 


[1425] Jeax Srevess was called as a witness for the 
Commission and, having been first duly sworn, testified as 
follows: 


* . * 


Direct examination by Mr. Cutler: 


Q. Would you tell us what business organization you 
are associated with? A. I am associated with Lit Brothers 
Department Store in Philadelphia. 

[1426] Q. And what is the address of Lit’s? A. Eighth 
and Market Streets, Philadelphia, Pennsylvania. 

Q. What position do you hold with Lit Brothers? A. 
I am buyer of housewares. 

Q. How long have you held that position? <A. I guess 
that goes back thirty years. 
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[1430] Miss Stevens, does a Kaplan salesman call on 
you? A. Yes, he comes in on the average of once every 
four or five weeks. 

Q. Will you describe what he does when he comes? A. 
He checks my inventory, both in the downtown store and 
in the branches. 

Q. Do you buy for the branch stores? A. Yes, all the 
buying emanates at the main store. 


[1432] Q. Miss Stevens, would you tell us where you 
are located in relation to Strawbridge & Clothier? A. I 
don’t know what they do in shower curtains. 

Q. No, where Lit’s is located. A. Well, there is Gimbel’s, 
Strawbridge & Clothier and Lit’s that are on three corners 
of Eighth and Market Street. We are on the northeast 
corner. Strawbridge & Clothier’s are on the northwest 
corner, and Gimbel Brothers are on the southwest corner. 
There are three big stores on three corners. 

Q. And how far are you from Snellenberg’s? <A. 
Snellenberg’s are on 11th and Market Streets, and Wana- 
maker’s are at 13th and Market Streets, and we are on 
Eighth Street. 

aa e e 

[1445] Q. Miss Stevens, I show you Commission’s Ex- 

hibit 130 for identification and ask you to describe it, please. 


Mr. Weil: Without giving its contents. 


Q. Generally, will you just describe what it ist A. This 
is 200— 


Hearing Examiner Hinkes: Just what is the na- 
ture of the document? What type of document is it? 


A. It is permission for a mark down on some curtains that 
weren’t moving, that the manufacturer gave me the differ- 
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ence in price so that I could advertise it and sell it. In 
lien of that, that is the ad that you have, that I told you 
that Lit Brothers paid for. 

Q. Would you describe Commission’s Exhibit 131 for 
identification? .A. This, too, is a chargeback on some shower 
curtains that were discontinued patterns, and we were given 
an allowance to sell out. 


Mr. Cutler: I move their introduction into evi- 
dence, Mr. Examiner. 


[1446] Q. Miss Stevens, Commission’s Exhibit for iden- 
tification 131 has as a date December 9th. Do you know 
what year that is? Is that 12-10-58? A. That’s right. 


Mr. Weil: May I just ask the witness a ques- 
tion on the voir dire on Commission’s Exhibit 130? 
Hearing Examiner Hinkes: Yes. 


Voir dire examination by Mr. Weil: 


Q. On Commission’s Exhibit 130 I see a notation that 
reads, ‘These markdowns cannot be located.’? Can you 
tell us what the significance of that notation is? A. Well, 
our statistician was helping me trying to compile some of 
this information and he was looking for these markdowns 
and couldn’t find them. They have to be around because 
I ecouldn’t sell them at a lower price unless a markdown 
was taken, and no merchandise is ever marked unless the 
papers are right there. 

Q. Do you recall selling these at the markdown prices, 
the merchandise on that? A. We did, because I have an 
ad here. If you will see the ad in the newspaper, it calls 
for this pattern. Do you have that ad, Mr. Cutler? 
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By Mr. Cutler: 


[1447] Q. Is this the ad you refer to as being connected 
with Commission’s Exhibit 130% A. Yes, sir, because 
here’s the name, the pattern is Celeste and the shower 
curtains were regularly $5.95 and we sold them to $2.97 
single. Here’s the ad to corroborate that. 


By Mr. Wei: 


Q. I am not quite clear, Miss Stevens, as to whether 
the chargeback to Kaplan represented by Commission’s 
Exhibit 130 represents a chargeback for a markdown in 
price or a chargeback for an allowance to the advertiser. 
A. No, it is a chargeback for a price deduction. 

Q. And then Lit Brothers paid for the advertisement 
itself, is that correct? A. Yes, sir, we paid. 


Mr. Weil: I have no objection to these docu- 
ments, except for being subject to proof of payment, 
as we have done in the past with exhibits of this 
nature. 

Hearing Examiner Hinkes: Very well. The docu- 
ments are received in evidence. 


(The documents referred to, heretofore marked 
for identification Commission’s Exhibits 130 and 
131, were received in evidence.) 


Mr. Cutler: Your Honor, in order to complete 
the picture, I will request the reporter to mark for 
identification a photostatic copy of an ad appearing 
in the Evening Bulletin [1448] of 2-4-58, as Com- 
mission’s Exhibit No. 132 for identification. 
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(The document referred to was marked Commis- 
sion’s Exhibit 132 for identification.) 


[1453] Q. Would you describe these documents, Miss 
Stevens, and tell us what they are, and please refer to the 
Commission exhibit number? A. Number 133A is for some 
slow-selling merchandise that was returned. 

Q. What about 133B, please? A. Exhibits 133A and 
133B, some slow-selling merchandise we got permission to 
return. The same applies to 134A, 134B. These are credits, 
1344, 134B and 134C, credits that were issued for mer- 
chandise that was returned. 

Q. Will you see if 134 relates to 133 in any way, please? 
A. It does. You know, very often, if a shipment goes back 
to 2 manufacturer, sometimes there are a couple of pieces 
short, but I am just taking the over-all picture. Yes, 133 


and 134—133B relates to 134A, Band C. Exhibit 135, 136, 
137, 138A—that, too, is for merchandise we were given per- 
mission to return. 


Hearing Examiner Hinkes: Do you know what 
kind of merchandise that was that was being re- 
turned, the reason for the return? 

The Witness: Well, it is marked here ‘‘slow- 
selling.”? Sometimes we have a pattern that doesn’t 
sell in Philadelphia and it might sell good in some 
other areas, so there is no hesitancy in balancing 
out our inventory. 


[1454] Q. I believe you are up to 138B, Miss Stevens. 
A. Yes, 138B is a credit that covers the 138A. The 138B 
credit takes care of 138A. Number 139B credit takes care 
of a return of 139A and 140. That, too, was for merchan- 
dise that we got permission to return. Exhibit 137, 141 
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and 142 and 143 is for some shower curtains, discontinued 
patterns, that we got permission to return. 

Q. What do you mean by discontinued patterns? <A. 
Well, they discontinued the patterns. 

Q. Did they give you permission? A. Yes, here, it is 
marked ‘‘discontinued patterns.’”? They gave permission 
to return it. I want to double check to see if the credits 
are there. If not, they are certainly someplace. 

Q. Please check. A. I don’t see any credit on the last 
four that I mentioned. 

Q. You mentioned several times that you received per- 
mission to return. Who gave you that permission? <A. 
Harry Kaplan. He has the authority. The salesman 
doesn’t have the authority for that. 


Mr. Cutler: I move these be introduced into evi- 
dence, Mr. Examiner. 

Mr. Weil: May I have a moment to look at them, 
Mr. Examiner? 

Hearing Examiner Hinkes: Yes. 


[1458] Q. Miss Stevens, I believe you stated that you 
bought for all the Lit stores, is that correct? A. Yes, sir. 

Q. Does the main store in Philadelphia carry all the 
types and patterns that are carried in the other branches? 
A. Well, let me put it this way. We don’t have the room 
in the branches to carry the assortment that we do down 
at Eighth Street, which means we carry more of an as- 
sortment at Eighth Street than at the branches. 

Q. Can I state, then, that everything that is carried 
in the branches is carried in the main store? A. Yes, sir. 


Mr. Cutler: We have nothing further, your 
Honor. 
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Hearing Examiner Hinkes: You may cross ex- 
amine. 


Cross-examination by Mr. Weil: 


Q. Miss Stevens, when you mark down Jakson shower 
curtains and then receive a markdown allowance from 
Kaplan, as you explained before, am I correct that the 
allowance you get from Kaplan covers only a part of the 
total retail markdown in price? [1459] A. Well, when I 
say it covers partially, don’t forget, I have to take the 
markdown at retail, which naturally is more than it would 
be at cost. 

Q. In other words, you reduce the retail price by a 
greater amount of money than you get back from Kaplan? 
A. Yes. 

Q. So that it costs Lit Brothers money, net, to mark 
down a Jakson shower curtain, is that correct? <A. Yes, 
sir. 

Q. You are actually out of pocket whenever you have 
to do it? A. Well, it doesn’t happen too often. 

Q. When you do mark down, you end up losing some 
money, too, even though you get an allowance from Kaplan? 
A. That’s right. 

Q. Then I take it you are not anxious to have mark- 
downs even though you can get a markdown allowance 
when you do? A. Definitely. I would rather sell the mer- 
chandise out than take the markdowns. 

Q. Because then you make your full profit? A. 
Definitely. 

Q. And the same thing is true on returns, is it not? 
A. Yes, sir. 

Q. In addition, on returns, isn’t it true that you have 
to pay the transportation for returning the merchandise? 
A. Yes, sir, we do, and it is very costly in sending mer- 
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chandise [1460] back. After all, there is packing involved 
and a lot of paperwork. I would rather try to sell the 
merchandise, and we give it a very, very fair trial before 
we send the merchandise back. 

Q. Is it correct to say that you exercise every effort to 
sell the merchandise regularly before you ask for a mark- 
down allowance or a return allowance? <A. Yes, sir. 

Q. And when you do have to ask for such allowances, 
those are not pleasant occasions? A. No. They know 
that I try to use every possible effort to sell the merchan- 
dise. 

Q. On the two Commission’s exhibits which you re- 
ferred to as representing discontinued patterns, isn’t it 
true that those were also slow movers as well as being 
discontinued patterns? A. Definitely, discontinued and 
slow moving. 

Q. Because even though Kaplan discontinued the pat- 
tern, if you could sell out what you had at the full price, 
you would prefer to do that rather than get an allowance, 
wouldn’t you? A. Yes, sir. 

Q. Or to get a return? A. Because on this one exhibit 
there where I advertised the curtains, that only represents 
a small portion of the original order. You see, every effort 
was made to sell the curtains before a reduction and an 
allowance was made. 

[1461] Q. But when the time does come, although in- 
frequently, that you do have to mark down or return mer- 
chandise, as a part of your normal procedure of a buyer, 
you inquire of the manufacturer what the manufacturer 
will allow you under those circumstances? <A. Definitely, 
yes. That is the crux of the business, yes, sir. 

Q. Mr. Cutler listed a number of stores to you. To 
refresh your recollection, I believe they were Gimbel’s, 
Strawbridge and Clothier, Snellenberg and Wanamaker’s 
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as being on the same intersection of streets or rather nearby 
to your own store. A. Yes, sir. 

Q. And they are competitors of yours in the sale of 
Jakson shower curtains, I take it? A. Well, maybe I 
shouldn’t brag. I don’t have competition, but they all 
sell shower curtains. 

Q. Well, in whatever competition they do offer you, 
have you observed any difference in the nature or strength 
or vigor of their competition with you? A. No. When 
Wanamaker’s comes out with a sale of Koroseal shower 
curtains, it is usually discontinued or slow-moving and 
I will go up and shop them, but it isn’t anything more ex- 
citing than, maybe, I would have something that has been 
exhibited, that I would be having a sale of Koroseal. By 
the [1462] same token, too, they come up and shop me. 

Q. Am I correct that the competition amongst the re- 
tailers on shower curtains is not a very rugged competi- 
tion? A. Definitely not. 

Q. And they are all pretty much on a par in their com- 
petitive effort? A. Yes, sir. 

Q. I noticed that in the advertisements which were 
introduced into evidence of the Jakson shower curtains— 


Hearing Examiner Hinkes: The ads were 123 
through 129. 


Q. Commission’s Exhibits 123 through 129, in each in- 
stance it is a particular pattern or style that is advertised. 
A. Yes, sir. 

Q. I would like to ask you whether the selection of the 
pattern to be advertised is an important matter, or whether, 
by contrast, it doesn’t matter what style you advertise. 
A. Well, it does matter. It is the selection of the pattern 
which is very important. 


Tr. 1464-1466 
343a 


Jane Stevens—for Commission—Redirect 
[1464] Redirect examination by Mr. Cutler: 


Q. Miss Stevens, I believe you testified that there is a 
cost of some money to the store to return goods to the 
manufacturer. A. Of course, that is in the course of busi- 
ness, but it is costly to return merchandise to manufacturers. 
That is why [1465] we try to avoid as much of it as we 
possibly can. 

Q. I suppose that hanging space and storing space is 
also expensive as far as a store is concerned? A. I would 
say so, sure. 

Q. So that if you were not able to return the goods, 
you would have to bear the hanging and storage space? 
A. Well, that would be the last straw, naturally. 

Q. In other words, you would prefer to return the goods 
than keep them in storage? A. I would prefer selling out 
merchandise rather than returning it. 

Q. Of course. If you had the option of either selling 
or returning, you would certainly prefer to sell. If you 
had the option of keeping the merchandise in the store for 
an extended period of time, until you were able to sell it, 
or returning it, what would you prefer to do in that case? 


Mr. Weil: I think it depends on how long. 
Would you care to specify how long she would have 
to keep it and what she would have to sell it out 
eventually? Those factors might change her answer. 


A. Naturally, the longer you hold on to something, you are 
not going to have the same appeal. The item isn’t going 
to have the same appeal to customers at the original price. 
You have to do something to sell it, you know. 

Q. You have to take a markdown? [1466] A. Surely, 
you would. 
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Q. Given the end of a season and given the expense 
of returning or the expense of retaining the merchandisé 
in your showroom or your stock room, which is the more 
preferable? 

e * ° 

Hearing Examiner Hinkes: I still think the 
answer is not responsive to the original question. 
Mr. Cutler posed you a situation where, at the end 
of a season, you were faced with the alternative of 
either sending the merchandise back or [1467] keep- 
ing it on your floor or in your stock room for possible 
future sale. 

The Witness: I would rather send it back to 
make room for faster or newer designs. 


[1468] Q. Did you ever notice whether or not they ad- 
vertise at a sale price goods which you have in stock? 


Mr. Weil: Is this in 1958 and 1959? 
Mr. Cutler: Always. 


A. I don’t think the patterns would be the same. I don’t 
remember. 


Mr. Cutler: I have nothing further, your Honor. 
Mr. Weil: I have a few questions relative to 
what Mr. Cutler just asked. 


Recross examination by Mr. Weil: 


Q. You said that Jakson shower curtains were very im- 
portant to Lit and that it is the only high priced line of 
shower curtains that it handles. When you use that descrip- 
tion of ‘‘very important,’”’ do you mean by that to include 
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the fact that they are profitable to Lit? A. Naturally, if 
they are high priced they are profitable. 

Q. You do find Jakson shower curtains important to 
Lit? A. They have a lot of eye appeal and the name ‘‘Koro- 
seal’’ is very important. People will never apply the name 
‘«Koroseal’’ to a cheap shower curtain. When I say cheap, 
I mean a low end shower curtain. 

Q. But profit depends on what you buy it for and what 
you sell it for? [1469] A. Yes. 

Q. Rather than just what the retail price is? A. That’s 
right. 

Q. Do you find the Jakson shower curtain line important 
to your store because it is a profitable line for you to 
handle? A. First of all, it has eye appeal, and then it is 
profitable. 

Q. You do find it profitable? A. Definitely. 

Q. You said that at the end of the season you would 
rather send the merchandise back than hold it. Did you 
mean by that that whatever is left at the end of the season, 
you would like to send back? Don’t you have some staple 
items which you know are going to sell well in the next sea- 
son? A. Well, there is no season for shower curtains. 
When you say, ‘‘at the end of a season,”’ the only time that 
we ask for relief on shower curtains is when we find that 
we have had it in stock for five or six months—we ask for 
some relief to balance the inventory and exchange it for 
some designs or patterns that are faster moving than what 
we have. 

Q. So that it is a matter of pattern rather than a matter 
of time or season? <A. Definitely. 


Mr. Weil: No further questions. 
a + e 


[1471] Q. Will you tell us, please, Miss Stevens, how 
the profit on Jakson shower curtains compares with the 
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average proft that your department realizes on its opera- 
tions generally? Is it higher, lower or the same? A. It 
is higher. 


Mr. Cutler: My objection still stands, your 
Honor. 

Hearing Examiner Hinkes: I will overrule the 
objection at this point. You may answer the ques- 
tion. 

The Witness: I said it was higher, sir. 

Mr. Weil: I have no further questions. 


By Mr. Cutler: 


Q. Miss Stevens, does Kaplan allow any terms for pay- 
ment of your debts to Kaplan? 


Mr. Weil: I think this is beyond the scope of 
cross, recross. 

Mr. Cutler: It is exactly the same thing. His 
questions were predicated upon the 2 percent. He 
has brought it in now. 

Mr. Weil: This is getting the cash discount. There 
hasn’t been a thing on that. 

Mr. Cutler: It goes into profit, injury to com- 
petition. 

Hearing Examiner Hinkes: What is your ques- 
tion again, Mr. Cutler? 

Mr. Cutler: Does she know if Kaplan grants 
cash terms. 

[1472] Hearing Examiner Hinkes: I shall not 
allow the question. The question that Mr. Weil posed 
earlier was a general question and was limited to a 
general statement as to the comparison between 
profits on the Jakson line as compared with the 
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other merchandise in the department. I do believe 
that that was the extent of what you had allowed him 
to ask by the nature of the questions you had asked 
on your redirect. To go back now and enlarge upon 
your redirect would be improper, in my opinion. 


[1474] Roserr P. SrerneFep was called as a witness 
for the Commission and, having been first duly sworn, 
testified as follows: 


Hearing Examiner Hinkes: What is your full 
name? 
The Witness: Robert P. Sternefeld. 


Direct examination by Mr. Dias: 


Q. Your business address? A. Bloomingdale Brothers, 
59th Street and Lexington Avenue, New York. 

Q. How long have you been employed there? A. Since 
1953. 

Q. Is that since 1953 with Bloomingdale’s? A. Yes, 
sir. 

Q. Can you tell us whether or not you were at one 
time employed at Bloomingdale’s in Stamford? A. I was. 

[1475] Q. Can you give us the date of that employ- 
ment? <A. October, 1958, through January of 1960. 

Q. And the position you held there during that time? 
A. I was department manager of linens, domestics and the 
bath shop. 

Q. Did you carry Jakson shower curtains in your depart- 
ment? A. Yes, sir. 

Q. Which department was that? A. In the bath shop. 

Q. Did you personally buy the Jakson shower curtain 
linet A. I reordered it. 


Tr. 1476 
348a, 


Robert P. Sternfeld—for Commission—Direct 


Q. Who was responsible for purchases? A. Mr. Wilson. 

Q. Where was he located? <A. In New York. 

Q. During the period that you were employed as depart- 
ment manager, specifically from the months of October, 
1958, through December of 1959, did you on oceasion re- 
turn merchandise to Kaplan, other than defective or incor- 
rectly shipped merchandise? A. Would you give me the 
dates again? 

Q. The date of your employment in Bloomingdale’s 
Stamford, October of 1958 through December, 1959. A. I 
returned merchandise to Kaplan, yes. 

Q. Can you tell us what the occasion was for returning 
the [1476] merchandise? 


Mr. Weil: Do you have a specific instance in 
mind? I don’t think we should answer this in gen- 
eral. We have heard there are any number of rea- 
sons for returning merchandise. I think Mr. Dias 
has specific documents and occasions at hand. 

Mr. Dias: I don’t see any basis for the objection, 
your Honor. Has he ever returned? If we find out 
that he has and what the basis for the return was, 
I will show him some documents. 

Mr. Weil: You want the whole gamut? 

Mr. Dias: I limited it to those other than errors 
in shipment or erroneously shipped merchandise or 
defective merchandise. 

Mr. Weil: Not in this question. 

Mr. Dias: Well, restrict it to that. 


Q. Do you have the question? A. I don’t fully under- 
stand the question. 

Q. You testified that you have returned merchandise to 
Kaplan on occasion during the period of your employment. 


A. Yes. 
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Q. I want to know whether or not you returned—and 
this is excluding merchandise that was defective or mer- 
chandise that you received erroneously shipped? A. Yes. 


[1533] Mr. Weil: With the explanation that I 
have just given, Mr. Examiner, I will offer Respond- 
ent’s Exhibits 13A and B into evidence to replace 
Commission’s Exhibit No. 6, and I will move that 
Commission’s Exhibit 6 be stricken. 

I will offer Respondent’s Exhibits 144 and B 
into evidence, to replace Commission’s Exhibit No. 
7, and I move that Commission’s Exhibit No. 7 be 
stricken from evidence. 

I will offer Respondent’s Exhibit 15 into evidence 
to replace Commission’s Exhibit 8, and I move that 
Commission’s Exhibit No. 8 be stricken from evi- 
dence. 

a e e 

[1539] (The documents heretofore received in 
evidence as Commission’s Exhibits 6, 7 and $ were 
stricken. The documents heretofore marked for 
identification as Respondent’s Exhibits 13A, B; 144, 
B; 15 were received in evidence, in camera.) 


[1574] Bernarp W. Smit was thereupon called as a wit- 
ness for the Respondent and, having been first duly sworn, 
testified as follows: 

« e ° 
Direct examination by Mr. Weil: 


[1583] Q. Mr. Smith, is the practice under which a 
manufacturer accepts returns of merchandise for credit to 
the store a customary practice in the retailing and mer- 
chandising trade? 
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Is the question clear? A. I don’t know what the word 
“‘eustomary”’ means. 
J s ad 

Mr. Weil: I will amend that question to ask 
whether it is a commonly recognized practice in the 
merchandising and retailing trades. 

The Witness: Yes, sir- 

Mr. Dias: I think that is every bit as objection- 
able as the word ‘‘customary.”’ ‘¢Commonly recog- 
nized’’ and “‘eustomary,”’ if there is any difference 
between the two— 

Hearing Examiner Hinkes: What do you mean 
by ‘‘commonly recognized’’? 

[1584] The Witness: It’s a practice that goes 
on all the time. ‘‘Customary”’ would indicate that 
it is always in existence. 

I would say there are cases where the manu- 
facturer would accept returns for credit and other 
cases where they won’t. It is not a pre-established 
agreement where everything you buy is returnable. 


[1586] Mr. Dias: May I make the remark I had 
intended to make in reference to counsel’s last state- 
ment, namely, that counsel has stated that no Court 
bas made a ruling on that particular point, and my 
answer to that is that no Court has reversed the Com- 
mission’s decision. 

(The question was read by the reporter as fol- 
lows: 

“Q. Is it customary in the retailing field for a 
buyer who wishes to avail himself of an advertising 
allowance or of a mark-down allowance or of a re- 
turn privilege to inquire of a manufacturer whether 
those facilities are available to him?’’) 
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Hearing Examiner Hinkes: I shall overrule the 
objection, allow the witness to make an answer to 
that question, and reserve, of course, to the parties 
the right to make argument on whether or not the 
answer should be considered in my decision on this 
particular question. 


A. Yes, sir. 
s s a 


[1629] Marrrx H. Korr was thereupon recalled as a 
witness for the Respondent and, having been previously 
duly sworn, testified further as follows: 


Direct examination by Mr. Weil: 


Q. Mr. Kopp, you are the witness of the same name who 


testified previously in this case? A. That is correct. 

Q. Was it you whom I requested to undertake the 
preparation of the material which has now been put into 
evidence as Respondent’s Exhibits 16 through 21 inclusive, 
sublettered subdivisions? <A. Yes, sir. 

Q. What was the nature of the information that I asked 
you for? A. To provide sales data for the three trading 
areas—Stamford, Boston and Philadelphia—for as far 
back as we could find records. 

Q. Did you relay the instructions in connection with 
that to Mr. Meyer? A. I did. 

Q. What did you tell Mr. Meyer with regard to the time 
[1630] period to be covered in his search and analysis? A. 
I asked him to check and search. We have a vault in the 
plant and we also have files in the file room. I asked him 
to search to see how far back he could find completely 
comparable and consistently prepared data. The earliest 
date that he could go back to, the furthest he could go back 
to in response to that request was 1951. 
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Q. Did you supervise his work? <A. Yes, sir. 

Q. Did you check it? A. Yes, sir. 

Q. Did you verify the fact that 1951 was as far back as 
the books and records went completely? A. I have to 
qualify the word ‘‘verify.”” 

Q. You answer me in your own way. A. I questioned 
him as to whether he was satisfied with his search, and 
he was. I was satisfied with his response. 

Q. Are you aware of any sales books or records of the 
Kaplan organization with respect to the three areas, Stam- 
ford, Philadelphia and Boston, which go back beyond 1951? 
‘A. Tam not aware of any that are preared consistent with 
the ones we used. There may be some records of ancient 
vintage which may show the history with some customers 
at some time, depending on whether it was ever thrown out 
or not. But completely comprehensive records comparable 


to the kind [1631] we needed for this purpose began the 
earliest—the earliest were prepared in 1951. 


Mr. Weil: I have no further questions. 
Cross-examination by Mr. Dias: 


Q. You say the earliest prepared were the 1951, or those 
were the earliest you found or Mr. Meyer found? A. The 
earliest we could find. 

Q. As I understand it, you asked him to look and then 
you asked him if he found everything, and you say he came 
up with 1951 and that was the year you accepted? A. It 
was not as simple as that. We actually checked with our 
sales management to find out if in any other physical loca- 
tion of the company there might be such data. It was not 
available. 

Q. If I understood your testimony, you did not per- 
sonally look, after Mr. Meyer dug up the records and then 
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you talked to him, because you remember you didn’t verify, 
and therefore I assume you didn’t personally look? A. 
That is correct. 

Q. So, at that time Mr. Meyer told you that that was 
the earliest to be found? A. That is correct. That was, 
incidentally, consistent with other sales historical data 
that we have. We were unable to find anything prior to 
1951 for other purposes, [1632] purposes unrelated to this 
case at an earlier date when we did have occasion to look. 

My thought was that he might be able, now that we had 
settled down in our new plant, to locate these papers if 
they existed, but no one is aware of them and we couldn’t 
find anything. We started with the first and earliest year 
that was available. 


[1636] Jon H. Smrrx was thereupon called as a witness 


for the Respondent and, having been first duly sworn, testi- 
fied as follows: 


Direct examination by Mr. Weil: 


* * ° 


(1638] Q. In the year 1954, what was the largest retail 
store in [1639] Stamford? 


Mr. Dias: I object. There has been no founda- 
tion laid to indicate that this witness polled the city 
or made that determination or what it is based upon 
or anything else. There has been no foundation for 
this. 

Hearing Examiner Hinkes: I cannot sustain 
that objection. It seems to me the witness has his 
personal experience. 

However, I think that your question is still lack- 
ing in the specificity that I asked. Large in what 
respect, Mr. Weil? 
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Mr. Weil: I will ask the witness whether he can 
state for us what criteria he would take into account 
in jadging the relative size of retail establishments 
in Stamford, Connecticut. 


By Mr. Weil: 


Q. Will you please so state? A. The figure I would be 
most familiar with would be retail flooring. 


Mr. Dias: What? 
The Witness: Floor area. 


By Mr. Weil: 
Q. Have you been able to observe visually the relative 
amounts of retail floor area which the various retail estab- 


lishments in Stamford have? [1640] A. I have. 


Mr. Dias: Excuse me. Is this related to 1954? 
Mr. Weil: I will take this back to 1954. 
The Witness: Yes. 


By Mr. Weil: 


Q. Were you also able to make visual observations of 
the relative amounts of flow of customer traffic in the vari- 
ous retail establishments? 


Mr. Dias: I object, your Honor. Whether or 
not he saw customers going in and whether he 
formed an opinion as to what that indicated, I don’t 
think there has been a proper foundation laid as to 
why he was there or what this all adds up to. 
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I think the question is not only vague, but we 
are going to have to rely on opinion. That’s what 
it amounts to. 

Hearing Examiner Hinkes: I will overrule that 
objection. The witness may testify. 

Mr. Weil: Read the question. 

(Question read by the reporter.) 


By Mr. Weil: 


Q. Will you answer the question, please? A. I was. 
Q. Were you also able to make visual observations of 
the relative amount of counter space and selling space? 


Mr. Dias: In order to save time, does my objec- 
tion [1641] continue or would you rather I made it 
to each one? 

Hearing Examiner Hinkes: I think we under- 
stand your position. We will note your objection. 

Mr. Dias: Thank you. 


A. Yes. 

Q. Were you also, Mr. Smith, able to make visual ob- 
servations of the relative numbers of sales personnel on 
duty at the various retail establishments in Stamford? A. 
Yes. 

Q. Based upon all of those observations which you per- 
sonally made, can you tell us what, in your opinion, was the 
largest retail store in Stamford in 19542 A. I would say 
Bloomingdale’s. 

Q. Can you tell us whether in your opinion there was 
any other store that was as large or almost as large in 
those respects? 
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Mr. Dias: Your Honor, I want to object again 
on a little different basis. 

If you recall, there are some five customers listed 
in that area in a tabulation submitted by respondent, 
and it strikes me that this is completely secondary 
evidence; that possibly the best evidence would be 
testimony by representatives of each of these stores. 

There are only five, and they could testify as to 
floor space, counter space, annual volume of busi- 
ness, and [1642] so on. That would be the best evi- 
dence. This is far from best evidence. 

Hearing Examiner Hinkes: It may not be the 
best evidence, but it is not a question of the best 
evidence rule, which is not applicable in testimony 
of this type. 

The objection is overruled. 

Mr. Weil: Read the question. 

(The question was read by the reporter as fol- 
lows: 

“<Q. Can you tell us whether in your opinion 
there was any other store that was as large or al- 
most as large in those respects?’’?) A. None as 
large. 


Q. Were the visual impressions and the impressions 
which you formed from personal observation confirmed by 
the information that you worked with in your capacity in 
the City Planning Department? A. They were. 

Q. Can you state for us an opinion as to the relative 
size of Bloomingdale in 1954 in the Stamford retail mar- 
ket? A. I have said previously it was the largest. 

Q. Can you be more specific as to how much the largest? 
A. I would say about three times the size of its closest 
competitor. 
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Q. About what would you say was its relative size in 
the total retailing market of Stamford, Connecticut at that 
time? [1643] A. In relation to the core of our central busi- 
ness district, its floor area represented about fifteen per- 
cent of the total. 

Q. What do you mean by the ‘‘core’’??_ A. The down- 
town portion of all commercial zoning in the City of Stam- 
ford. 

Q. You say fifteen percent of the total retailing mar- 
ket? A. Retailing floor area. 

Q. What would you include in the total base of your 
floor area? What types of establishments? A. Any retail 
outlets. 

Q. Including restaurants? <A. Yes. 

Q. Gasoline stations, service centers? A. I think gas 
stations would be included. 

Q. Because they are service establishments? A. That 
is correct. 

Q. But you would include the floor space of any estab- 
lishment that sells any commodity whatsoever at retail? 
A. That’s right. 

Q. Including food? <A. Yes. 

Q. Groceries? A. Yes. 

Q. Everything of that nature? [1644] A. Yes. 


Mr. Weil: I have no further questions. 

Hearing Examiner Hinkes: Cross examination. 

Mr. Dias: Your Honor, I move that the entire 
testimony be stricken on the ground of lack of 
relevancy. 

Hearing Examiner Hinkes: Mr. Weil, would 
you like to respond to that? 

Mr. Weil: Yes. We have two main purposes in 
mind by this testimony, if your Honor please. 
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First of all, you may recall that when counsel 
for the complaint introduced Commission’s Exhibit 
10, which was 2 tabulation from Kaplan invoices in 
Stamford, we pointed out at that time that as a 
part of the basis of our objection to its receipt the 
fact that Stamford was not a typical retailing com- 
munity; that we would take Boston and Phila- 
delphia as typical. 

There were a number of department stores of 
proportionately equal size in those cities, but in 
Stamford there was one outstanding store, and since 
that store was handling the Jakson line, the tabula- 
tions of Jakson distribution in Stamford, Connec- 
tient might be expected to be a distorted picture 
against the rest of the country. 

I think your Honor overruled the objection, in- 
dicating that when the time came, if this was a point 
we had to make, we could go ahead and make it. 
That is part of what we [1645] are doing now. 

There is a further purpose. Yesterday we of- 
fered into evidence and there were received share- 
of-market figures. Again, because of this unusual 
retailing pattern in Stamford, the share of market 
in the Jakson line is unusually heavy through 
Bloomingdales, in its distribution through the 
Bloomingdale channel. 

We wanted to be prepared to meet on the record 
any argument that might be made that that unusual 
weight and snare of market was due to price struc- 
ture. We want to show it is not due to price struc- 
ture but due to the inherent retailing picture and 
pattern in Stamford itself. 

Hearing Examiner Hinkes: I shall deny the 


motion. 
se o ° 
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[1694] Mr. Weil: Counsel for the complaint and 
I have agreed to stipulate that the witness Theo- 
dore Goldberg, who testified during our sessions in 
Philadelphia, and who during the course of that 
testimony made reference to certain occasions on 
which he marked down Kaplan products—that testi- 
mony appears at Pages 1191 and 1192 of the tran- 
script—would, if recalled, give further testimony 
relating to that subject. 

The witness Goldberg, if recalled, would testify 
that in making those statements in his previous tes- 
timony he was referring to mark-downs which he 
made on odds and ends of display shower curtains 
or, as he refers to them, ‘‘hanging samples which 
were soiled,’’ and that he did not intend to testify 
as to mark-downs of merchandise which was in its 
original clean, boxed condition. 

This, of course, is insofar as the Kaplan shower 
curtains are concerned. 

Mr. Dias: I agree. 

Hearing Examiner Hinkes: Very well. 

Mr. Weil: The only remaining things I have 
are certain corrections of the transcript which have 
been discussed by counsel for the complaint and 
myself. 

Mr. Dias: Off the record. 
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= Be 28 © ., - : ms 
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occeptance in such cases shall in 
: specified on the order will be 
ifort, oF ores 


ot Dspuesl . erent. 
nereuinde:, becing 6 Of r.d a. re cz Purchsset, will not be sold to amy othe: perscn, firm, or. corporation, without 
PROTECTION AGATNST CLAIMS : 
ten cheager reneoons fin cmon to return ct Seller's expense ary nerchané se ond ‘cancol this contract where a cicim ts made that the sale by Purchaser 
: : Seen, hodemak, cr c-py.zht righ:a 7 + ws ‘¢ indemnity Purchose’ and hoid {t harmless against ony end all ability, 
*.  atg and counsel feos, ry reascn “{ ary Cousiga, Faicnt, trademark of copyright ‘::gutien now existing oF hereafter coms 
=A" “ems covered by th!s orda:. 
se) tee Par ho-et harmiess fom Nekwty, in“ sting lezal fees and other expens7s incurred in connection therewith resul- 
= “eo. of eit whch sty Le made cyucust if arin, to the use cf such mecban:ise ct from any patent or hidden defects ® - 
~eacbondise or io 2. .ccus oaditon therech 
WARRANTIES OF COMPLIANCE WITH LAW 
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DISCONTINUANCE OF PURCHASER’S BUSINESS 
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cn ad rene bean prided that reascsple notice ts civon ¢! euch ciscontinuence. Where sucb unforseen occurrence tnterferes particily with 
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ARBITRA-ION 
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Respondent’s Exhibit 16A 
TIspex or CHANGE: SramrorpD, Conn. 


Year: AWC: Non-AWC: 


1954 100 100 

1955 85.9 236.9 
1956 70.9 209.8 
1957 97.3 152.2 
1958 92.9 154.8 
1959 84.7 143.1 
1960 98.7 182.5 


Respondent’s Exhibit 16B 
Ispex or Cuaxce—StamForp Conn. 


(PHOTOSTAT) 


(See opposite say”) 
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Respondent’s Exhibit 17A 
Suarez or Market: Sramrorp, Corn. 


Year: AWC: Non-AWC: 


1954 92.5% 7.590 
1955 82.5 17.5 
1956 81.4 18.6 
1957 89.2 10.8 
1958 88.6 114 
1959 88.5 115 
1960 87.5 12.5 


Respondent’s Exhibit 17B 


Gaare or MarxeT—Sramrorp, Cony. 
(PHOTOSTAT) 


(See opposite Say ) 
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Respondent’s Exhibit 18A 
PamapevpHia TRADING 


Inpex or CHANGE: 


R. 3347 


Respondent’s Exhibit 18B 


Invex oF CHANGE—PHmaDELPHIA TRADING AREA 
(PHOTOSTAT) 
(See opposite Bay ) 
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Respondent’s Exhibit 19A 


PumaveLPHia TRADING 
Suare or Marker: ZONE: 


Year: AWC: Non-AWC: 


1951 25.3 74.7 
1952 24.2 75.8 
1953 30.6 69.4 
1954 22.3 T1.7 
1955 20.1 79.9 
1956 18.8 81.2 
1957 17.4 82.6 
1958 13.9 86.1 
1959 19.5 80.5 
1960 18.9 81.1 


R. 3349 


Respondent’s Exhibit 19B 


Sars or MarKetT—PHILADELPHIA Trapinc AREA 
(PHOTOSTAT) 


(See opposite gay ) 
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Respondent’s Exhibit 20A 


Boston TraDinc 
Ispex or CHANGE: ZONE: 


Year: AWC: Non-AWC: 


1951 100.0 100.0 
1952 94.2 
1953 113.6 
1954 122.6 
1955 74.1 
1956 69.0 
1957 80.1 
1958 82.0 
1959 95.0 
1960 86.7 


R. 3351 


Respondent’s Exhibit 20B 


Ispex or CHance—Bostox Trapinc ZoNnE—YEARS 
1951-1960 


(PHOTOSTAT) 


(See opposite gay”) 
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Respondent’s Exhibit 21A 


Boston TRADING 
Ssare or Market: ZONE: 


Year: AWC: Non-AWC: 


1951 35.7 64.3 
1952 40.6 59.4 
1953 41.5 58.5 
1954 38.5 61.5 
1955 24.5, 75.5 
1956 27.1 72.9 
1957 41.1 58.9 
1958 32.8 67.2 
1959 36.4 63.6 
1960 35.6 64.4 


R. 3353 


Respondent’s Exhibit 21B 


Suarez or Marxet—Bostox TRADING Zone, YEARS 1951-1960 
(PHOTOSTAT) 


(See opposite SaR~) 
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Respondent’s Exhibit 22 


Sake or Marker 1958 axp 1959 Comsrxep: A. W. C. anp 

Nos-A. W. C. Purcuases or AQUAFAILLE anD PURCHASES 

or Nox-Aquaranie Unirs sy rae CUSTOMERS IN THE 
Cries DesicNaTep 


(PHOTOSTAT) 


(See opposite gay) 
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[519] Initial Decision 


(Filed: May 21, 1962) 
UNITED STATES OF AMERICA 


Berore FeperaL Trape CoMMIssION 


[Same Trriz] 


By Hazsy R. Hovxes, Hearing Examiner. 


Perez J. Dus, Counsel Supporting the Complaint. 
Guseer H. Wen, New York City, for the Respondent. 


The Federal Trade Commission issued its complaint 
charging Joseph A. Kaplan & Sons, Inc., the respondent 
herein, with violations of the provisions of subsections 
(a), (d), and (e) of Section 2 of the Clayton Act, as 
amended (U. S. C. Title 15, Section 13). Respondent, in 
its answer, denied the violations charged. Pursuant to 
notice, hearings were held in New York, New York, Phila- 
delphia, Pennsylvania, and Boston, Massachusetts, where 
extensive testimony was given and many exhibits received 
in evidence. Proposed findings and briefs have been sub- 
mitted by the parties, and oral argument held thereon. 
Upon the record thus constituted, the hearing examiner 
makes the following: 


Frsprxes or Fact 


1. Respondent Joseph A. Kaplan & Sons, Inc., herein- 
after sometimes referred to as Kaplan, is a corporation 
[520] organized, existing, and doing business under and by 
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virtue of the laws of the State of New York, with office 
and place of business located at 1 Jakson Place, Yonkers, 
New York. 


2. Respondent is now, and for many years has been, 
engaged in the business of manufacturing, selling, and 
distributing shower curtains, shower curtain sets, and 
accessories under the trade name ‘‘Jakson.’’ Said products 
are now, and have been, manufactured from various 
materials, including cotton and plastic. Respondent is one 
of the leaders in the industry. Its sales of said products 
amount to approximately $2,500,000 annually. 

Respondent’s products, although classified in certain 
price lines, are identifiable and catalogued by pattern as 
well. Patterns have a considerable effect upon the sales 
appeal and the consumer acceptance of the product. These 


products are considered to have style and fashion attri- 
butes. 


3. Respondent sells said products for use, consumption, 
or resale within the United States and ships, or causes 
the products to be shipped, from Yonkers, New York, its 
manufacturing point, to purchasers located in other states. 
Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade and commerce in said 
products among and between the various states of the 
United States and the District of Columbia. 


4. Many of the purchasers of respondent’s products, 
referred to above, are competitively engaged with each 
other in the resale of those products. 


5. Among the purchasers to whom sales and shipments 
of respondent’s products were made in 1958 and 1959 were 
Bloomingdale’s in Stamford, Connecticut, Filene’s in 
Boston, Massachusetts, and Strawbridge & Clothier in 
Philadelphia, Pennsylvania. 
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6. The three stores referred to in Finding No. 5, above, 
are three of 26 retail department stores located in various 
states of the United States which together wholly-own a 
subsidiary corporation known as Associated Merchandising 
Corporation, hereinafter referred to as AMC, located at 
1440 Broadway, New York City. Each of these 26 stores 
owns one share of Class A voting stock and a certain 
quantity of Class B non-voting common stock. The voting 
stock is held by each stockholding store in the name of a 
nominee. The record is silent as to the amount of Class 
B non-voting stock each store owns. The brief of the 
respondent advises, however, that such stock is distributed 
among the stores on the relative basis of each store’s 
volume of retail sales at the time it first became a share- 
holder. 


[521] 7. The shareholding stores of AMC paid for 
their shareholdings at the time they became shareholders. 
AMC operates on an expense budget, the monies for which 
are received from the stores on a service charge formula, 
which is based on sales made by the stores. While there 
are 26 stockholding stores, the service charge is computed 
on the basis of 27 stores, since two of the stores are 
treated separately for service charge purposes, but as 
one for stockholding purposes. The service charge is 
paid by the stores in monthly installments. 


8. The directors of AMC are chosen by the Class A 
stockholders from among the Class A stockholders. Each 
director of AMC is also an officer or director of the re- 
spective stockholding store. The officers of AMC are 
chosen by the directors of AMC and are in no other way 
connected with or related to the stockholders of AMC. 


9. AMC’s principal functions are: researching operat- 
ing problems found in department stores such as receiv- 
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ing, marketing, display and fixturing, publicity, personnel 
problems, electronic methods; merchandising services by 
representatives who constantly scout the market for new 
and exciting merchandise and communicate their findings 
to the stores. Occasionally, AMC will buy as an agent at 
the direct request of a store, but that is not its prime func- 
tion. AMC does not purchase any merchandise from re- 
spondent. 

AMC’s operating level parallels that of a department 
store. Thus, there are AMC merchandise representatives 
who are counterparts to store buyers, and who consult 
with store buyers to determine their desires and advise 
the buyers as to sources of supply for desirable merchan- 
dise at the most favorable price. This AMC merchandise 
representative works on a so-called ‘‘steering committee,”’ 
consisting of himself, store buyers, and, occasionally, a 
divisional manager from the store as well. This committee 
assesses and determines what the market seems to be for 
their items or classifications of merchandise. Since these 
committees do not have the buyers from all the stores, 
they pass on the information which they have developed 
to all the other stockholding stores. 


10. In or about 1946, AMC founded a wholly-owned 
subsidiary corporation, the Aimcee Wholesale Corpora- 
tion, hereinafter [522] referred to as AWC. AWC’s offices 
are located at the same address as the parent corporation. 
1440 Broadway, New York City, and AWC also maintains 
a warehouse located at 469-10th Avenue in the same city. 
Prior to 1946, respondent dealt directly with AMC, know- 
ing it was owned by certain retail stores, and granted it a 
quantity discount. In 1946, respondent was told by the 
housewares buyer of AMC that AMC had formed a wholly- 
owned subsidiary corporation, AWC, which would func- 
tion as a wholesaler, reselling to retailers. Respondent, 
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having at that time one customer classified as a jobber, 
agreed to afford AWC a similar pricing arrangement. 


11. In 1946, the Executive Committee of AMC passed 
the following resolution: 


Upon Motion duly made, seconded and unani- 
mously carried, it was 


Resotvep: That the Associated Merchandising 
Corporation be and hereby is authorized to and does 
guarantee the payment of any and all obligations 
of the Aimcee Wholesale Corporation; and it is 


Furraer Resotvep: That any duly elected off- 
cer of the Associated Merchandising Corporation be 
and hereby is authorized to certify to any person, 
firm or corporation and to execute any and all pa- 
pers required to be executed in connection with ef- 
fecting the guaranty of the payment of any and 
all obligations of the Aimcee Wholesale Corporation. 


This resolution has never been rescinded. 


12. Kaplan’s price lists contain two columns of prices, 
one entitled ‘‘cost’’ and the other ‘‘retail.’’ The former 
is Kaplan’s price to dealers, and the latter is Kaplan’s 
suggested retail price which is referred to as ‘‘list price.”’ 
Pursuant to negotiations between Kaplan and the AMC 
buyer, it was agreed that the price to AWC would be ‘‘list 
price’? less a discount, except for Aquafaille, for which 
there was a specially negotiated price. During 1958 and 
1959 and up to [523] this time, AWC was and is the only 
Kaplan account classified as a jobber, all others, except 
one not relevant here, being retailers. 


13. AWC sells not only to stores which are stockhold- 
ers of AMC, but also to other stores. Of more than 100 
stores which are customers of AWC, only 26 are stock- 
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holders of AMC. In 1958, however, 98.8 per cent of AWC’s 
sales of Jakson products were made to AMC stores, and, 
in 1959, 98.6 per cent of such sales. In those two years, 
AWC sold from 8 to 1 per cent to various units of Fedway 
Stores. Fedway Stores is one of ten divisions of Fed- 
erated Department Stores, Inc. all the other nine being 
AMC stockholder stores. Many of the officials of Fed- 
erated Department Stores, Inc., are directors of AMC. 
AWC’s average sales of Jakson products during both 1958 
and 1959 to AMC stockholder stores alone amounted to 
98.7 per cent of total sales, and combined with sales to 
the Fedway Stores, amounted to 99.6 per cent of the AWC’s 
total sales for the two-year period. 


14. The officers of AMC and AWC during 1958 and 
1959 were as follows: 


AMC AWC 


Joseph P. Kasper, Pres. Joseph P. Kasper, Pres. 
John C. Oram, Vice Pres. John C. Oram, Vice Pres. 
Chas. G. Taylor, Vice Pres. Chas. G. Taylor, Vice Pres. 
Lewis B. Sappington, Vice Norman Tarnoff, Vice Pres. 
Pres. Richard G. Tinnerhold, 
Richard G. Tinnerhold, Vice Pres. and Treasr. 
Sec’y-Treasr. Leo A. Nunnink, Sec’y. 


The officers of AWC, with the exceptions of Tarnoff and 
Nunnink, were also its directors during the same years. 
During the same years, Mr. Nunnink was also controller 
of AMC and AWC. 


15. In the conduct of its affairs during 1958 and 1959, 
AWC employed, among some 200 other personnel, six 
salesmen who travelled throughout the country calling on 
AMC stockholder stores as well as other stores. AWC 
also contracts with AMC for the services of AMC’s mer- 
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chandise representatives (Finding No. 9 above) and AWC 
pays AMC for such services. These personnel are used 
for the procurement functions of AWC. One such is Mr. 
Hodges, AMC’s home furnishings division manager, which 
division is responsible for the purchase of shower curtains. 


[524] 16. AWC places its own order for Jakson prod- 
acts on its own order form, called Form 500. <A typical 
Form 500 would read as follows: 


Aimcee Wholesale Corporation 
Shipping Instructions: Shipping instructions on 
drop shipments to follow. 
To: Joseph A. Kaplan 
Yonkers, New York 
Shipping date 12/1/59 
Cancelled 2/28/60 


Assorted styles and colors of Koroseal $100,000.00 
and taffeta shower curtains, drapes and 
ensembles—as detailed on 502 shipping 
authorizations or direct store orders. 

List Price less 50% (except Aquafaille 

which is $2.81) 


Signed: 
Merchandise Representative 


Signed: 
Merchandise Officer 


AWC places its orders with respondent before receiving 
orders for such merchandise from its customers, although 
efforts are made by AWC to predict their behavior based 
upon previous business. No store customer of AWC, 
whether stockholder of AMC or otherwise, was under a 
direction or instruction by its management or otherwise 
to purchase respondent’s merchandise from AWC. 
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17. Retail stores customarily select the shower curtain 
lines which they will handle in particular seasons at the 
housewares show which is held twice a year. At such 
times, AWC representatives attempt to sell the merchan- 
dise which it has purchased from respondent. AWC cus- 
tomers, however, consider the merchandise of the re- 
spondent as well as competitive merchandise from sup- 
pliers other than AWC, and make their own decisions of 
what merchandise they wish to buy. If the decision [525] 
is to buy Kaplan merchandise, the store will generally place 
an opening order with AWC and, subsequently, sometimes, 
fill-in orders. Upon receipt of such orders, AWC issues 
shipping instructions to respondent against the Forms 
500 previously executed. Respondent then drop ships the 
merchandise to the customer store, AWC never taking 
physical possession of the goods or warehousing it. 

In addition, the AMC stores buy a small quantity of 
Jakson merchandise directly from Kaplan without going 
through AWC. Such purchases are usually for special 
sizes, small amounts, or close-out merchandise. 


18. Sales of goods of like grade and quality as those 
sold to the AMC stores were made by Kaplan to other 
retailers, at or about the same time, in the trade areas 
where the AMC stores were located, such retailers being 
in competition with the AMC stores. 


Prices 


19. During 1958 and 1959, Kaplan charged retailing 
purchasers the price contained in the ‘‘cost’’ column of 
its price list. The price charged AWC was the so-called 
‘list price”? less a fixed discount, which resulted in cost 
differences between AWC and retailers of as much as 18 
per cent in favor of AWC. In the case of Aquafaille, the 
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cost difference ranged from 5 to 15 per cent in favor of 
AWC. AWC, in turn, sold such merchandise, except for 
Aquafaille, to its customer stores at a mark-up of 5 per 
cent over its cost. The resultant cost to the AMC stores 
was still as much as 13 per cent below Kaplan’s charge 
to other retailers. When the AMC store bought directly 
from respondent, its cost was the same as that paid by all 
retailers, or the ‘‘cost column”’ price. 


Comperirive Ixsury 


20. The record contains no evidence regarding primary 
line injury; that is, injury to the competitors of the re- 
spondent. 


21. Despite the higher price paid by the retailers who 
purchased direct from Kaplan as compared with AWC or 
the AMC stores, such unfavored customers trade in shower 
curtains at a gross margin of approximately 42 per cent, 
which is at [526] least equal to, if not higher than, the 
average at which they customarily operate the department 
in which the goods are sold. A Stamford retailer, however, 
enjoyed only a 4 per cent net profit on total store sales in 
1958, during which time he paid between 11 and 17 per cent 
more for respondent’s curtains than the competitive AMC 
store in Stamford! did. 


22. There is no significant resale price competition at 
the retail level in respondent’s goods. In one area, the 
merchandise is fair-traded. In the other areas, the sug- 
gested retail price or Kaplan’s ‘‘list”’ price is generally 
observed. 


23. Although some of respondent’s retailer customers 
find retail sales activities in respondent’s goods ‘‘not very 
rugged,”’ there are other retailers who describe that activ- 
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ity as ‘‘keen’’ and ‘‘strong.’’ Similarly, some retailers 
consider themselves competitive with the AMC stores, 
while others, for various reasons, do not. 


24. In Stamford, the AMC store suffered a decrease 
of almost 9 per cent in sales of respondent’s shower cur- 
tains from 1958 to 1959. During that time, a competitor, 
Redmond, enjoyed a 42 per cent increase. These compari- 
sons are on the basis of net sales which are defined as 
gross sales minus mark-down allowances and return mer- 
chandise. As will appear later, the AMC store had some 
return-goods privileges and possible mark-down allow- 
ances which were not granted Redmond, making a compari- 
son of net sales difficult. 


25. In Philadelphia, where the AMC store and a com- 
petitor, Wanamaker, were treated alike except for the 


difference in cost price, the AMC store’s purchase of Kap- 
lan merchandise increased about 20 per cent from 1958 to 
1959, while Wanamaker’s purchases declined about 26 per 
cent during the same period. 


26. Net sales figures for 1960 and several years prior 
show no appreciable change in the AMC stores’ share of 
the market in Stamford, Philadelphia, or Boston. In Phila- 
delphia and Boston, however, the AMC stores did show a 
marked increase in their share of the market from 1958 
to 1959: 


Year Stamford Philadelphia Boston 


1951 
1952 
1953 
1954 
1955 
1956 
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1957 $9.2 174 41.1 
195S 88.6 13.9 32.8 
1959 88.5 19.5 36.4 
1960 87.5 18.9 35.6 


27. The following table shows the number of Kaplan’s 
nonfavored customers in the same three areas: 


Year Stamford Philadelphia Boston 


1951 12 
1952 10 
1953 ll 
1954 ll 
1955 12 
1956 15 
1957 12 
1958 15 
1959 4 16 
1960 3 14 


[528] 28. Despite the lower amounts of price favoritism 
practiced by the respondent in its sales of Aquafaille as 
compared with its sales of non-Aquafaille, the AMC stores 
in the areas studied bought a greater percentage of re- 
spondent’s Aquafaille than of the non-Aquafaille. 


ADVERTISING 


29. In order to promote the sale of its products, Kap- 
lan occasionally grants so-called ‘‘advertising allowances’’ 
to retailers. Respondent employs no printed matter rela- 
tive to such allowances. Such allowances are granted on 
three occasions: 


a. To assist the retailer in reselling respondent’s 
merchandise in the normal course of dealing in such 
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products, i.e., at regular rather than closeout prices, 
and where the advertising allowance is not nego- 
tiated as part of the price of such merchandise, but 
is specially negotiated as an allowance per se, and 
is actually intended by respondent as consideration 
for the retailer’s performing the advertising. 
Respondent consents to the entry of a cease and 
desist order with regard to this type of advertising. 


b. The great bulk of respondent’s ‘‘advertising 
allowances,’”’ which actually constitute a part of the 
price negotiated, in special situations where re- 
spondent sells slow-moving merchandise in its own 
inventory. This monetary allowance, given the pur- 
chaser to consummate the sale, is represented as an 
‘cadvertising allowance.’’ Although respondent has 
no real interest in whether the money is actually 
used for advertising, this attitude is not made known 
to the purchaser who gets the allowance. 


c. When retailers are overstocked. 


30. During the years 1958 and 1959 and im the course 
of its business in interstate commerce, respondent made 
payments or contracted to make payments to or for the 
benefit of some of its retailer customers in various competi- 
tive areas as compensation or in consideration for the three 
types of advertising referred to in Finding 29, above. AMC 
stores received such payments for advertising both on 
goods bought [529] directly from respondent as well as 
goods acquired through AWC. 


31. During the same period of time and in the same 
competitive areas referred to in Finding 30, above, re- 
spondent failed to make, offer, or otherwise make available 
payments to or for the benefit of some other retailer cus- 
tomers as compensation or in consideration for advertising 
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services to be furnished by or through such other customers 
competing in the distribution of respondent’s products. 


a. In the case of advertising allowances granted 
by respondent to retailers in the normal course of 
business at regular prices, the record discloses vary- 
ing payments, or no payments whatever, to compet- 
ing retailers in the same competitive areas for adver- 
tising services on goods of identical grade, quality, 
and pattern. 


b. In the case of ‘‘advertising allowances”’ 
granted by respondent to move its own slow-moving 
inventory, the record discloses that such allowances 
were negotiated with some of the retail customers. 
In Philadelphia, the AMC store received an adver- 
tising allowance for advertising two patterns in Sep- 
tember 1958 which had last been sold to a competing 
purchaser in February and May of that same year. 
Two other patterns which were advertised by the 
AMC store in October 1959 had last been sold to a 
competing purchaser in February and September 
1958. In both Stamford and Philadelphia, however, 
the allowance granted the AMC stores on purchases 
of certain patterns of curtains was not offered or 
made available to competing retailers who had at the 
same time purchased respondent’s curtains bearing 
the same list price and made of the same material as 
the one on which the AMC store received an allow- 
ance, but with a different pattern. Thus the AMC 
store was able to advertise and sell a certain Jakson 
curtain (¢.g., Fishnets) at ‘‘$3.99, former price 
$6.95,’’ during the same time that a competitive re- 
tailer in that area was buying a differently patterned 
curtain of the respondent, made of the same material 
and with the same suggested retail price of $6.95, but 
getting no advertising allowances from respondent. 
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[530] c. In the case of advertising allowances 
paid by respondent to help move a retailer’s slow- 
moving stock, respondent admits granting such allow- 
ances without specifying time or place, and avers ad- 
ditionally that such allowances were given to all re- 
tailer customers without distinction. Respondent ex- 
pects its customers to ask for advertising allowances 
and its salesmen consult with the retail customers to 
expedite their sale of slow-moving stock. Several 
retailer customers in the Stamford, Boston, and 
Philadelphia areas testified, however, that no adver- 
tising allowances were made known to them by re- 
spondent. Respondent did not contradict such tes- 
timony. 


Markpown ALLOWANCES 


32. In addition to the differences in prices charged by 
respondent, referred to in Finding 19, above, respondent 
also paid the AMC stores markdown allowances during 1958 
and 1959, both on goods bought directly from respondent 
and on goods acquired through AWC. When a store wished 
to move a particular pattern by lowering its sales price 
and the supplier paid the store a sum of money to do so, 
such transaction was called a markdown allowance. These 
allowances were generally granted prior to the introduction 
of respondent’s new line in order to aid the customer in 
clearing out his slow-moving stock. The amount granted 
was negotiated between Kaplan and the customer, and re- 
sulted in a substantial reduction in cost to the retailer. 
Thus, Filene’s, finding themselves over-stocked with a Kap- 
lan pattern costing them $4.95 and marked to sell for $9.90, 
reduced the price to $5.95 and received a markdown allow- 
ance of $1.60 from the respondent, making its net cost for 
that pattern $3.35. Competitive stores in Boston were 
charged $6.00 for the same pattern by respondent. Simi- 
larly, another pattern priced to sell at $7.95 cost Filene’s 
$3.98. When Filene’s reduced the price to $4.95, it received 
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a markdown allowance of $1.20, making its net cost $2.78. 
During the same time, competitors were paying the re- 
spondent $4.50 for the same pattern. 


33. Although it was to respondent’s advantage to clear 
out slow-moving stock in the hands of all of its customers, 
it did not grant or offer markdown allowances to all its 
customers. Such markdown allowances facilitate the clear- 
ing out of troublesome merchandise and are an aid to the 
respondent [531] and the respondent’s customers as well. 
Although respondent was interested in having its customers 
clear the slow-moving stock, the fact that a markdown 
allowance could be negotiated was not made known by the 
respondent to all its customers. 


RErTvENS 


34. It is respondent’s policy, as stated on its invoice, 
that: 


“‘Perfect merchandise is not returnable and will 
not be accepted unless authorized by us.”’ 


Respondent disseminates no other printed matter relative 
to the circumstances under which it will accept the return 
of merchandise which is not defective. During 1958 and 
1959, respondent accepted the return of merchandise from 
some of its customers, including the AMC stores, in order 
to expedite their clearance of excess stock. If the goods 
had been bought by the AMC store directly from Kaplan, 
the credit was given the store; if it had been acquired 
through AWC, the credit was given AWC. During the 
same period, respondent failed to inform competitors of 
such favored customers of the availability of this privilege. 
Thus, although Kaplan accepted return merchandise from 
Bloomingdale’s in Stamford, a competitor in that area, 
when inquiring about a ‘‘program”’ of returns, was not 
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informed of any such benefit nor was he told of the possi- 
bility of any returns under any circumstances. In Boston, 
Filene’s and Jordan Marsh were allowed return credits. 
A competitor testified that returns could help him, but such 
benefits had not been made known to him by the respondent. 


35. The return privilege accorded by the respondent, 
although negotiated on an individual basis by pattern, is 
allowed by respondent not merely on the basis of pattern, 
but on the basis of the particular store’s difficulty in selling 
the item. Thus, one store’s slow-moving item, eligible for 
return privileges could be a good seller at a competitive 
store and would not be eligible at the latter for any return 
privileges. The converse is also true. It is, thus, imma- 
terial whether the respondent allowed return privileges on 
a particular pattern. Rather, it is the practice of the re- 
spondent to allow some of its customers returns on slow- 
moving items regardless of patterns. This service or 
facility is not made available or known to all of respondent’s 
customers. 


[532] Discussion 


The complaint in this proceeding charges the respondent 
with violations of the Clayton Act and in particular with 
violations of subsections (a), (d) and (e) of Section 2 of 
that Act. 


Tue Purcuase Issve 


With respect to subsection (a), the complaint alleges 
that the respondent has discriminated in price between 
different purchasers of its products of like grade and 
quality by selling said products to some purchasers at 
higher prices than those charged competing purchasers. 
Counsel supporting the complaint contends that the AMC 
stores are direct purchasers from or customers of Kaplan 
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not only on their purchases direct from Kaplan, but even 
on the purchases they make of Kaplan’s products through 
AWC. In essence, urges the Commission counsel, AWC 
is merely a buying front for a group of retailers and re- 
spondent’s sales to AWC are, in effect, sales to the retailer 
stockholders of the parent corporation. 

In opposition thereto, respondent points to the separate 
corporate status of AWC and the apparent autonomous 
operations of that corporation. Like an ordinary whole- 
saler, AWC places its own orders on its own order forms 
with the respondent at prices which were negotiated between 
it and the respondent. These orders, however, argues the 
Commission counsel, were not firm orders inasmuch as they 
called for an aggregate dollar amount of merchandise for 
future delivery, without specification of patterns, sizes, 
colors, materials and other information necessary to per- 
formance. Nebraska Aircraft Corporation v. Varney, et 
al., 282 Fed. 608 (Sth Cir. 1922). The weight of legal au- 
thority, however, appears to support the respondent’s posi- 
tion that an agreement giving the buyer an election to select 
the goods specified in the contract of sale from a general 
grouping is sufficiently definite and mutual as to obligations 
to be enforced. Moon Motor Car Co. of New York v. Moon 
Motor Car Co., Inc., 29 F. 24 3 (2d Cir. 1928); 105 A. L. R. 
1100 (1936). 

If, of course, AWC’s order with Kaplan on its Form 
500 was not a binding contract unless and until shipments 
were authorized at the request of the retail stockholding 
stores [533] involved, it would be easier to find that the real 
purchaser in such situations was the store rather than 
AWC. Assuming, nevertheless, without deciding, that the 
Form 500 constituted a binding contract in accordance with 
the weight of authority above, I reach the same result. 

Respondent argues that it cannot be held to have vio- 
lated subsection 2(a) of the Act unless it charged discrim- 
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inatory prices to competing purchasers and, although it 
charged a lower price to AWC, there was no violation since 
AWC did not compete with the retail stores that were 
being charged a higher price. Respondent cites the in- 
direct purchaser cases such as American News Co. v. 
F. T. C., 300 F. 2d 104 (2d Cir. 1962), citing K. S. Corp. v. 
Chemstrand Corp., 198 F. S. 310 (D. C. S. D. N. Y. 1961), 
Kraft Phenix Cheese Corp. 25 F. T. C. 537 (1937), Cham- 
pion Spark Plug Co., 50 F. T. C. 30 (1953), and Dentists 
Supply Co. of New York, 37 F. T. C. 345 (1940), which 
absolved the discriminating supplier where there was no 
control by such supplier over the price at which the cus- 
tomer bought from an intermediary wholesaler. Here it is 
undisputed that Kaplan exercised no control over the 
prices charged by AWC. 

It also cites the parent-subsidiary cases such as National 
Lead Co. v. F. T. C., 227 F. 2d 825 (7th Cir. 1955) where 
the court held that a parent corporation could not be held 
for the illegal acts of a wholly-owned subsidiary corpora- 
tion without evidence of such complete control of the sub- 
sidiary by the parent as to render the former a mere tool 
of the latter. Here respondent argues that the separate 
operations of AWC and AMC negates any influence of con- 
trol by AMC over AWC. 

I find it unnecessary to pass upon these arguments of 
respondent. Assuming, arguendo, that the indirect pur- 
chaser cases and the parent-subsidiary cases indicate no 
culpability on respondent’s part, I feel that the position 
taken by the Commission and the courts in the so-called 
‘automotive parts’’ cases is controlling.’ In these cases, 


1 Standard Motor Products v. Federal Trade Commission, 

265 F. 2d 674 (2d Cir. 1959), cert. den., 361 U. S. 826 
(1959) ; 

P. Sorensen Mtg. Co. v. Federal Trade Commission, 246 F. 
2d 687 (D. C. Cir. 1957) ; 

P. & D. Mfg. Co., Inc. v. Federal Trade Commission, 245 
F, 2d 281 (7th Cir. 1957), cert. den., 355 U. S. 884 
(1957) ; Continued next page. 
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jobbing members of a [534] buying organization ordered 
merchandise from the manufacturer, who then shipped di- 
rect to the jobbing members. The buying organization was 
invoiced by the manufacturer and paid it. The jobber mem- 
bers of the buying organization were in turn billed by the 
buying organization at the exact price charged by the 
manufacturer. The manufacturer allowed the buying or- 
ganization discounts based on the aggregate volume of pur- 
chases and such rebates were distributed by the buying 
organization to the jobber members in proportion to their 
individual purchases. 

The operation in these automotive parts cases was an 
obviously transparent performance. The buying organi- 
zation was a mere conduit or bookkeeping device. Here 
the relationships are much more sophisticated and com- 
plex. The price offered by the respondent to AWC was not 
conditioned upon volume of purchases; the orders came 
from AWC and not from the member stores; AWC sold 
to the stores at a profit; these profits have never been 
distributed outside the AWC corporation. Nevertheless, 
the philosophy underlying the automotive parts cases con- 
trols. As the court held in K. S. Corp. v. Chemstrand 
Corp., supra, ‘“‘each case must be decided on its own facts.”’ 
It must be noted that the respondent originally dealt 
directly with AMC, allowing it a volume discount. This 


1 Continued. 


C. E. Niehoff & Co. v. Federal Trade Commission, 241 F. 
2d 37 (7th Cir. 1957), modf'd, 355 U. S. 411 (1958), 
rehearing denied, 355 U. S. 968 (1958) ; 

E. Edelmann & Co. v. Federal Trade Commission, 239 F. 
2d 152 (7th Cir. 1956), cert. den., 355 U. S. 941 (1958) ; 

Whitaker Cable Corp. v. Federal Trade Commission, 239 
F. 2d 253 (7th Cir. 1956), cert. den., 353 U. S. 938 
(1957) ; 

Moog Industries v. Federal Trade Commission, 238 F. 2d 
43 (8th Cir. 1956), aff'd, 355 U. S. 411 (1958), rehear- 
ing denied, 356 U. S. 905 (1958). 
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arrangement was discontinued in 1946 when AMC formed 
a wholly-owned subsidiary, AWC. It was an AMC repre- 
sentative, however, who negotiated the best price possible 
on behalf of AWC and secured a wholesale price for it. 
Furthermore, it was AMC which undertook to underwrite 
and guarantee the financial obligations of AWC. AWC 
undertook no warehousing or handling operations as might 
be expected of a wholesaler. AWC has not [535] been called 
upon to pay for merchandise it has ordered from Kaplan 
which it found it did not need. The record contains only 
an expression of an attitude that Kaplan did expect AWC 
to carry out its commitments. 

Perhaps the most important single fact in the relation- 
ship existing between these parties is the actual business 
done by AWC in shower curtains. Of its total sales in 
1958 and 1959, 98.7 per cent were to the AMC stores. If 
we include the Fedway Stores as AMC stores by reason 
of their close affiliation, we find that 99.6 per cent of AWC 
sales were made to such purchasers. In any event, less 
than 1.3 per cent of AWC sales were made to purchasers 
other than the stores which owned AWC. In that connec- 
tion, it should be noted that the stores owned equal shares 
of the AMC voting stock; the stores’ officers or directors 
were chosen as directors of AMC, who in turn selected the 
officers of AMC. These AMC directors would also, pre- 
sumably, select the directors of AWC. The AWC direc- 
tors were also its officers and, by a curious coincidence, 
these same individuals were the officers of AMC, chosen 
by the directors of AMC. The conclusion is inescapable 
that AMC created AWC for the purpose of buying for 
AMC stores. To assure this result, identity of control was 
provided both in the corporate structure as well as in the 
operations where the corporate officers were similar and 
the buyers used were from both corporate organizations. 
To assure favorable results, an AMC representative who 
had been dealing with the respondent secured the wholesale 


400a 
Initial Decision 


price for AWC—a most anomalous situation if AMC and 
‘AWC were as truly separate as claimed. One seldom 
finds a buyer importuning a supplier to give an inter- 
mediary wholesaler a low price unless the buyer has some 
reason to be quite sure that such low price will inure to 
his, the buyer’s benefit. In Mennen Company v. F. T. C., 
28S Fed. 774 (2d Cir.) (1923) cert. den. 262 U. S. 759 
(1923), retailers in the same line of trade organized them- 
selves into a corporation. The court found: 


“The persons who constitute these mutual or 
cooperative concerns are buying for themselves to 
sell to other consumers and not to other ‘jobbers’ or 
to other ‘retailers. The nature of the transaction 
here [536] involved is not threatened by the fact that 
they make their purchases through the agency of their 
corporation. For some purposes a corporation is 
distinct from the members who compose it. But that 
distinction is a fiction of the law and the courts dis- 
regard the fiction whenever the fiction is urged to an 
intent or purpose which is not within its reason 
and policy. And in such a case as this the fiction 
can not be invoked. The important fact is that the 
members of the corporation are all retailers who 
buy for themselves to sell to the ultimate con- 
sumer.”’ 


It is obvious to me that AWC is buying for the AMC 
stores and not for the other retailers. Certainly other 
retailers would be interested in buying from AWC and 
thus save some 15 per cent in costs if AWC were willing 
to do business with them. AWC, however, grants this 
boon, at least in about 99 per cent of its sales, only to its 
owner stores. Despite the trimming, therefore, the situa- 
tion is like that of the automotive parts cases and the 
lower price obtained by AWC from the respondent in the 
form of an instant price reduction, rather than a deferred 
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price reduction based upon volume of business, inures to 
the benefit of the AMC stores, first, in the form of lower 
costs, and second, in profit sharing, presently or eventu- 
ally, by reason of their ownership of the buying organi- 
zation. 

This is not to say, however, that the buying stores 
have no right to own stock in a wholesale corporation. 
Rather, it is the nature of the wholesaling function which 
controls. Where the sole raison d’etre of the wholesaling 
corporation lies in the benefits it can confer upon its own 
retailer stockholders to whom it makes all, or practically 
all, of its sales, it can be no longer be called a true whole- 
saler but becomes a mere dummy or front for such retailer 
stores. Such is the characteristic that may be applied to 
AWC in this instance. This characteristic is also the fea- 
ture which distinguishes this case from the parent-sub- 
sidiary cases (e.g., National Lead, supra) and the indirect 
purchaser cases (e.g., American News Co., supra) cited by 
the respondent. In all those cases the subsidiary or in- 
termediary was not created and doing business solely for 
the benefit of the parent or supplier but was, apparently, 
in business for all desirable trade. 

Kaplan, having dealt with the AMC retailer stores and 
having been informed of the corporate relationship exist- 
ing between the proposed wholesaler, AWC, and its former 
retailer [537] customers, the AMC stores, and knowing to 
whom AWC was selling, cannot be heard to plead igno- 
rance of the true state of affairs. 


Tue Insury Issue 


It is conceded that primary line competitive injury 
need not be considered in the absence of evidence to that 
effect in the record. 

As to secondary line competitive injury, respondent 
concedes that AWC and AWC’s customers pay less for 
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respondent's merchandise than do their competitors. It 
points out, however, that 2(a) of the Act requires proof 
of the likelihood of competitive injury between the two 
sets of retailers. Respondent further concedes that the 
decision in F. T. C. v. Morton Salt, 334 U. S. 37 (1948) 
permits an inference of competitive injury from a record 
of price discrimination between competing purchasers. 
This prima facie presumption is described by the Court 
as follows: 


“We think that the language of the Act and the 
legislative history ° * * show that Congress meant 
by using the words ‘discrimination in price’ in Sec- 
tion 2 that in a case involving competitive injury 
between a seller’s customers the Commission need 
only prove that a seller had charged one purchaser 
a higher price for like goods than he had charged 
one or more of the purchaser’s competitors * * °. 
It would greatly handicap effective enforcement of 
the Act to require testimony to show that which we 
believe to be self-evident, namely, that there is a 
‘reasonable possibility’ that competition may be 
adversely affected by a practice under which manu- 
facturers and producers sell their goods to some 
customers substantially cheaper than they sell like 
goods to the competitors of these customers. This 
showing in itself is sufficient to justify our conclu- 
sion that the Commission’s findings of injury to 
competition were adequately supported by the evi- 
dence.” 


To refute this prima facie presumption of competitive 
injury due to price discrimination, respondent argues: 


1. That the price differentials are not converted 
into competitive resale pricing; 
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[538] 2. That the price differences do not subsi- 
dize discernible, additional competitive vigor, but 
rather that competition in the resale of respondent’s 
brand of shower curtains is a stable and routine 
matter; 


3. That the margin of profit realized by the re- 
tailers who pay the higher price is unusually high, 
and more than adequate to support their successful 
and healthy trade in the commodities involved; 


4. That the share of market of the retailers 
purchasing at the lower prices has not increased; 


5. That the progress of the business of the 
retailers who buy at the lower prices has not been 
any better than their competitors’; 


6. That there has been no decrease in the num- 
ber or proportion of the ‘‘unfavored”’ retailers in 
the market place. 


These arguments in rebuttal have been given careful 
consideration. As to the lack of competitive resale pric- 
ing, it is true that the retail price of respondent’s prod- 
ucts are generally observed, voluntarily or otherwise, but 
proof merely that the favored purchaser has not used his 
price advantage to cut resale prices is not controlling. E. 
Edelmann & Co. v. F. T. C., 239 F. 2d 152 (7th Cir. 1956). 


Price competition is but one form of competi- 
tion. Additional service to customers, additional 
salesmen to call on them carrying a larger or more 
varied stock, branch houses °* * ° all aid respondent’s 
customers to stay in business and to prosper. The 
institution or expansion of these competitive aids 
depends directly on operating profit margin, a 
major factor in which, on this record, is cost of 
merchandise purchased. In the Matter of Namsco, 
Inc., Docket No. 5711, 49 F. T. C. 1161 (1953). 
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As to ‘‘discernible additional competitive vigor,’’ it 
would be hard to make much of this fact in view of the in- 
significance of the shower curtain business in an average de- 
partment or [539] specialty store. Nevertheless, it must be 
indisputable that the price advantages enjoyed by the AMC 
stores must inure to their benefit in AMC merchandising 
services or otherwise. As to respondent’s theory of stable 
and routine competition, it cannot be accepted as a fact 
in the light of some of the contradictory descriptions given 
by retailers. 

As to the unusually high margin of profit, it should be 
noted that the high margin of profit is a departmental mar- 
gin only. It is common knowledge that store-wide margins 
in retail selling do not begin to approach 42 per cent. In 
fact, the record shows that one of the nonfavored customers 
had only a 4 per cent store-wide profit. For him and others 
hike him, a price discrimination of as much as 18 per cent 
must hurt in direct proportion to the sales volume of the 
commodity so affected. 

As to the share of market of the favored customers, it 
is true that in the decade of the 1950s the net sales of the 
AMC stores indicate no appreciable change in their share 
of the market. On the other hand, however, they did in- 
crease their market share from 1958 to 1959 in Philadelphia 
and Boston. Moreover, the respondent’s use of net sales 
figures for these comparisons fails to give an accurate pic- 
ture since such figures exclude markdown allowances and 
return merchandise. 

As to the progress of business, at least in Philadelphia, 
Wanamaker’s, a nonfavored customer, was treated the 
same as Strewbrige & Clothier, the favored customer, ex- 
cept as to price. There, where competitive comparisons 
are apparently appropriate, Wanamaker’s purchases de- 
clined 26 per cent compared with Strawbridge & Clothier’s 
increase of about 20 per cent from 1958 to 1959. 
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Finally, respondent points to its sales of Aquafaille and 
the fact that the favored customers bought more Aquafaille 
than non-Aquafaille, although the price advantage they 
enjoyed on the former was less than on the non-Aquafaille. 
The differences, however, were not very great. In the case 
of Aquafaille, price discrimination ranged from 5 to 15 
per cent. In the case of non-Aquafaille, the price differences 
ran as high as 18 per cent. Consumer preference for one 
as against another type of shower curtain might very well 
account for a store’s purchase of an item, even at a 
slightly less advantageous price. 

[540] In sum, the prima facie case of competitive in- 
jary, predicated upon mere price discrimination alone, has 
not been rebutted by these various contentions of the re- 
spondent. 


Tue Markpown ALLOWANCE IssvE 


The markdown allowance given by respondent to some 
of its customers has been defined in Finding 32 above. Re- 
spondent argues that the allowance is not a service or 
facility but only money, rendering the transaction outside 
the scope of Section 2(e) of the Act. Moreover, argues the 
respondent, these allowances are not an element of the 
price agreed upon for the sale of any commodity, but an 
individual gratuity to expedite the retailer’s sale of his 
slow-moving stock. 

The complaint makes no specific mention of markdown 
allowances, citing only price discrimination, discriminatory 
payments for services, and discriminatory services. A 
discriminatory program of markdown allowances might 
well be considered within the contemplation of Section 2(d) 
of the Act as a payment for services rendered by the cus- 
tomer, the services being the customer’s offering of such 
merchandise for resale at a reduced price. More properly, 
however, it would appear that such practices are covered by 
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Section 2(a) of the Act prohibiting direct or indirect price 
discriminations. The markdown allowance has the effect 
of reducing the buyer’s cost and giving such buyer a price 
advantage cver competitors receiving no such allowance. 
Whether or not the allowance is negotiated at the time of 
sale, the effect is the same. To make the coverage under 
2(a) conditional upon being negotiated at the time of sale 
is not required by the language of that Section and would 
only encourage avoidance of the Act. Thus, a seller could 
charge all customers the same sale price and, having made 
the sale, give markdown allowances to some. The purposes 
of the Act should not and cannot be frustrated in that 
manner. 

Respondent contends, however, that if the markdown 
allowance is within the coverage of Section 2(a), it is ex- 
pressly excluded therefrom by the last proviso of that Sec- 
tion which permits ‘‘price changes * * * in response to 
changing conditions affecting the market for or the market- 
ability of the goods concerned.”’ This affirmative defense, 
however, is obviously intended for the seller who must make 
prompt [541] disposal of his merchandise and who may find 
it necessary, therefore, to sell to different purchasers at dif- 
ferent prices. It has nothing to do with the marketability 
of the goods in the hands of the buyers. Nor is the exemp- 
tion applicable to mere changes in market demand in the 
regular course of business, as here. See Cyrus Austin, 
Price Discrimination, p. 80 (1959). 


Tar ApveRrtTisinc ALLOWANCES 


As noted in Finding 29, above, respondent consents to 
the entry of a cease and desist order with respect to ad- 
vertising allowances made by it to assist the retailer in 
reselling merchandise in the normal course of dealing in 
such products. It opposes, however, a cease and desist 
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order with respect to the two other types of advertising 
allowances involved, those granted to sell respondent’s 
close-out merchandise in its own inventory and those 
granted a retailer to help move execess stock in the re- 
tailer’s inventory. 

As to respondent’s close-out merchandise, respondent 
argues that the allowance granted is merely a bookkeeping 
transaction, the respondent being interested only in the 
net realization. As a component in the respondent’s for- 
mula for determining its price, the allowance should be 
governed by 2(a), according to the respondent, rather than 
as a payment for services under 2(d). If so, applying the 
affirmative defense of sales in discontinuance of business in 
the goods concerned contained in 2(a) would absolve the 
respondent. 

I cannot agree. There are many elements of cost which 
enter into any formula for determining a sales price by a 
seller. There may be no basis for segregating any one of 
them, such as advertising, and treating such segment 
separately, except where the seller, by his own behavior, 
so treats it. This is the case here. Kaplan negotiated a 
sales price for its close-out merchandise and deducted 
therefrom an advertising allowance separately stated. Hav- 
ing done so, the allowance came within Section 2(d) of 
the Act and had to be made available to all customers. 
The respondent’s intent becomes immaterial. P. Lorillard 
Co. v. F.T.C., 267 F. 2d 439 (3rd Cir. 1959) cert. den. 361 
U. S. 923 (1959); State Wholesale Grocers v. The Great 
Atlantic & Pacific Tea Co., 258 F. 2d 831 (7th Cir. 1958), 
cert. den., sub nom. General Foods Corp. v. State Whole- 
sale Grocers, 358 U. S. 947 (1959). 

[542] Respondent also contends that since the record 
fails to show discriminatory advertising allowances on close- 
out merchandise of the same pattern and at the same time, 
there has been no prohibited discrimination. The record 
does, however, admittedly disclose that respondent granted 


4088 
Initial Decision 


patterns of close-out 
put failed to grant 


considered to have sty 

case, a seller’s choice of a pattern in its excess stock for 
close-out sale and advertising allowances should not re- 
quire him to offer his whole price line on similar terms. 
Otherwise, Kaplan, finding Pattern X in its $7.95 price line 
slow moving, would be obliged to offer promotion allow- 
ances, if at all, on all its $7.95 curtains. This would be an 
intolerable Lindrance to sales. In the Matter of Henry 
Rosenfeld, Inc., et al., Docket No. 6212, 52 F.T.C. 1535 
(1956) ; Atalanta Trading Corp. v- F.T.C., 258 F. 2d 365 
(2d Cir. 1958). 

In the Atalanta case, the promotional allowance given 
by the seller to a customer on certain items of its meat 
products was not offered to any other customer. There 
were no other sales at the same time and of the same 
item to competing purchasers. The Court held there was 
no discrimination. The failure to make the allowance 
must be to a. purchaser. The fact that there may have 
been potential purchasers was considered immaterial be- 
cause the Act imposes no duty to sell all potential customers. 
All the Act requires of a seller is that he give equal treat- 
ment to those he chooses to sell. 

Here Kaplan did not gell the particular close-out, slow- 
moving pattern on which an advertising allowance was 
granted except to the single purchaser. There being no 
other purchaser of that item, but only potential pur- 
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chasers, the Atalanta case requires a finding of no dis- 
crimination. 

Had there been other purchasers of that close-out item 
who received no advertising allowance, then respondent’s 
failure to inform such purchaser of the advertising al- 
lowance would have violated the Act and its expectation 
that the buyer would ask for the allowance no defense. 
Chestnut Farms Chevy Chase Dairy, Docket No. 6465, 53 
F.T.C. 1050 (1957); Vanity [543] Fair Paper Mills, Inc., 
Docket No. 7720 (March 21, 1962); Liggett & Myers 
Tobacco Co., Inc., Docket No. 6642 (Sept. 9, 1959); Kay 
Windsor Frocks, Inc., 51 ¥F.T.C. 89 (1954). 

As to advertising allowances to help the retailer move 
his own excess stock, respondent contends that it has not 
been shown that it actually paid such an advertising allow- 
ance. Mr. Kaplan, a corporate officer, testified, however, 
that the respondent did grant such allowances although no 
specific instance was mentioned. There is nothing in the 
record to indicate that the respondent denied such allow- 
ances to some customers while granting them to others. 

Here, however, there is no difficulty respecting discrimi- 
nation as in the case of advertising allowances on Kaplan’s 
close-out merchandise. The allowance given by Kaplan to 
move a retailer’s stock, as distinguished from Kaplan’s 
own stock is made because the retailer has a slow-moving 
item which he wants to move. The allowance is made for 
a retailer’s slow-moving item regardless of patterns. In- 
deed some patterns, slow-moving in some stores, are good 
sellers in other stores and would not qualify for an adver- 
tising allowance in such stores. The record makes it ob- 
vious that retailers often and normally experience slow- 
moving items. If so, respondent’s failure to deny an adver- 
tising allowance to such retailers is no defense. Rather, it 
is its failure to inform all competing customers that an 
advertising allowance was available on their own slow- 
moving items that violates the Act. 
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Respondent concedes that it has accepted the return of 
merchandise from some of its customers, but not from all. 
Respondent argues, however, that it has not violated the 
Act in this respect because such credits are not services 
or facilities connected with the handling, sale, or offering 
for sale of such commodities; that dealers prefer not to 
qualify for the return payment, for it represents a loss of 
money to them in failing to get the full retail price; that 
nondiscriminatory return payments are in respondent’s own 
best interest; that only the uncondonably incompetent”’ 
buyers will fail to ask for return credits if they want them, 
and respondent has not refused such requests; that the 
record fails to show that return payments on a specific 
pattern were granted to any customer and denied another 
competing customer seeking to return the same pattern. 

[544] These arguments are not persuasive. Payments 
for return merchandise are properly within the coverage of 
Section 2(e) of the Act. The Commission, in the Matter of 
Appleton-Century-Crofts, Inc., 47 F.T.C. 1371 (1951), held 
such payments to be so covered. Although the return pay- 
ment privilege was part of the purchase transaction in that 
case, I see no distinction. Section 2(e) of the Act prohibits 
discriminatory furnishing of services or facilities connected 
with the processing, handling, sale, or offering for sale of 
the commodity. The clearance of excess stock in the hands 
of the retailer is an obvious aid both to that retailer and 
to the respondent. The return service provided by the 
respondent in this case is obviously connected with the 
processing and handling of that commodity, even if it is in 
the cessation of handling of the commodity. Certainly, a 
retailer can hardly undertake the return of merchandise 
without some handling. In this respect, Secatore’s, Inc. v. 
Esso Standard Oil Co., 171 F. Supp. 665 (D. C. Mass. 1959), 
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and Skinner v. U. S. Steel Corporation, 233 F. 2d 762 (5th 
Cir. 1956), are distinguishable in that the services or facili- 
ties involved, viz., credits and wage assignments, were not 
necessarily involved with the handling or sale of the mer- 
chandise. 

The fact that dealers may not prefer to qualify for 
return payments and that nondiscriminatory payments 
would be in the respondent’s own best interest is beside the 
point. The issue is whether there was discrimination in 
fact, regardless of intent and injury. 

As to the alleged custom in the trade of requesting re- 
turn payments, the Commission’s position in the Matter of 
Chestnut Farms Chevy Chase Dairy, and other cases cited, 
supra, is pertinent both here and in the case of advertising 
allowances discussed above. 

Similarly, as to pattern: Although the record fails to 
show that any customer was denied return privileges on 
a particular pattern for which return privileges were 
granted by the respondent to competing buyers, return 
privileges were not granted by the respondent simply on 
the basis of pattern. Rather, they were granted because 
a particular item was slow moving with a particular re- 
tailer, regardless of pattern. The discrimination, however, 
was in failing to grant such privileges to some sellers simi- 
larly ‘‘stuck’”’ whether or not with the same pattern. Some 
of respondent’s customers were not informed of this privi- 
lege although in competition with others who were given 
that privilege. 


[545] Tue Score or THE ORDER 


I have concluded, above, that violations of Section 2(d) 
have been proven with respect to advertising allowances 
in the normal course of business as well as for a retailer’s 
slow-moving stock, but not for Kaplan’s close-out merchan- 
dise. Respondent contends that the cease and desist order 
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is properly limited to the specific practice found violative 
of the Act. 

This proposal is not satisfactory. The order herein re- 
garding discriminatory payments for services is limited to 
advertising and promotional services. Simply because re- 
spondent has elected to segment its program of advertising 
allowances for the sake of its brief herein, is insufficient 
justification for farther circumscribing the cease and desist 
order relative to advertising allowances. By its own admis- 
sion, respondent has engaged in discriminatory payments 
for a buyer’s specific services, viz., advertising. There is no 
precedent within or without the Commission for making that 
the basis for an order further limited to the specific type 
of advertising done. In the Matter of Shulton, Inc., Docket 
No. 7721 (July 25, 1961). Even the Swanee Paper case, 
291 F. 2d 833 (2d Cir., 1961), cited by the respondent, fails 
to support its position. That case does not require an order 
to be coterminous with the facts found which is the re- 
spondent’s position. On the contrary, it simply requires 
“‘there must be some relation between the facts found and 
the breadth of the order.’? A program of advertising al- 
lowances, either in the normal course of business or to 
expedite the sale of slow-moving stock, cannot be said to be 
so unrelated in its segments as to require dissection and 
individual treatment in a cease and desist order. 

Respondent also urges that if a cease and desist order 
is entered regarding price discriminations, it be limited to 
the type of violation found or, specifically, that it prohibit 
the respondent from discriminating in price through the 
medium of an intermediary person. Here, too, the argu- 
ment is made that since the use of the intermediary person 
(AWC) was the only instance of price violations, the order 
must be limited to that type and not cover price discrimi- 
nations committed without the use of an intermediary. 
This proposition seems patently absurd. In effect, re- 
spondent would have the order prohibt price discrimination 
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done indirectly, leaving the respondent free to do the same 
directly. 

[546] Finally, Commission counsel proposes that the 
order prohibit all discriminatory furnishing of services not 
merely the acceptance of return merchandise. Respondent 
opposes this proposed order, urging that it be limited to the 
acceptance of return merchandise only and not cover other 
services. The record contains nothing whatever with re- 
spect to any possible violations of the Act by the respondent 
under Section 2(e) except the acceptance of return mer- 
chandise. An authority notes: 


* © © [T]he cooperative-merchandising service 
involved * * * under Section 2(e) ° * * is usually a 
service furnished by the manufacturer to a retailer. 
* © * This service * * * has a broad range and in- 
cludes : providing a demonstrator * * * making a sales 


promotion discount or payment; allowing a cash dis- 
count; offering free goods; providing special con- 
tainers or labels; allowing mail or telephone orders 
at a discount; permitting an f.0.b. purchase at a less 
price; allowing a rebate for the non-return of unsal- 
able merchandise * * *. [These are] simply indica- 
tive of it * * *. Charles Wesley Dunn, CHH Robinson 
Patman Act Symposium, New York State Bar Asso- 
ciation. January 23, 1946. 


In accordance with the decision of the Commission in 
Quaker Oats Company, Docket No. 8119, April 25, 1962, the 
order herein is limited to the acceptance of return mer- 
chandise, the type of service involved, rather than covering 
the myriad services possible in a merchandising relation- 
ship. Similarly, in the case of discriminatory payments 
for services under 2(d), the order is limited to advertising 
and promotional services but without further fragmentiza- 
tion into the various facets and techniques of advertising 
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payments possible. In the case of discriminatory pricing 
under 2(a), the order covers competing purchasers but is 
not limited to the particular device of discrimination which 
has been or may be employed by the respondent, to wit, an 
intermediary person. Unlike the Vanity Fair Paper Mills 
decision, supra, where an order covering payments for all 
services was approved, the order herein is limited to the 
type of service involved, an advertising allowance in one 
instance and the acceptance of return merchandise in the 
other. In the Vanity Fair case, the Commission’s opinion 
emphasizes the respondent’s policy to consider the cus- 
tomer’s request, which could take many forms. In this 
case, there is no intimation of respondent’s interest in 
services other than those covered by the order. As the 
Commission stated in the [547] Quaker. Oats decision: 


There is no reason to believe as in Vanity Fair 
Paper Mills, Inc., supra, in which a broader order 
issued, that future activities might concern other 
than advertising, promotional or display services or 
facilities. 


In this case there is no reason to believe that future 
activities might concern other than discriminatory pricing, 
including markdown allowances, advertising, and the ac- 
ceptance of return merchandise. 


ConcLusioxs 


1. The Federal Trade Commission has jurisdiction 
over the respondent. 


2. This proceeding is in the public interest. 


3. Respondent is engaged in commerce. 
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4. Respondent in the course of such commerce dis- 
criminates in price between different purchasers of com- 
modities of like grade and quality where the effect of such 
discrimination may be substantially to lessen competition 
or to injure, destroy, or prevent competition with any 
person who knowingly receives the benefit of any such 
discrimination or with its customers. 


5. The respondent’s program of markdown allow- 
ances is an element of price within the meaning of Section 


2(a) of the Act. 


6. Respondent pays advertising allowances for the 
benefit of a customer in the course of such commerce in 
consideration for the service or facility of advertising 


furnished by or through such customer in connection with 
the processing, handling, sale, or offering for sale of prod- 
ucts sold by the respondent, without making such payment 
available to all competing customers. 

7. Respondent discriminates in favor of some pur- 
chasers against other purchasers of a commodity by 
furnishing some purchasers the service or facility of ac- 
cepting return merchandise for credit, such service or 
facility being connected with the processing, handling, 
sale, or offering for sale of such commodity. 


[548] Orver 


Ir 1s onvERED that respondent Joseph A. Kaplan & Sons, 
Inc., a corporation, its officers, employees, assignees, and 
representatives, directly or through any corporate or other 
device, in or in connection with the sale of shower curtains, 
shower curtain sets, shower curtain accessories, and re- 
lated products in commerce, as commerce is defined in the 
Clayton Act, as amended, forthwith cease and desist from: 
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1. Discriminating, directly or indirectly, in the 
price of said products of like grade and quality by 
selling to any purchaser at net prices higher than 
the net prices charged to any other purchaser who, 
in fact, competes with the purchaser paying the 
higher price in the resale and distribution of re- 
spondent’s products. 


2. Paying or contracting to pay, or granting or 
contracting to grant, or allowing, directly or in- 
directly, anything of value, including checks and 
credits, to or for the benefit of a customer as com- 
pensation or in consideration of any advertising 
or promotional services or facilities [549] furnished 
by or through said customer in connection with the 
sale or offering for sale of respondent’s products, 
unless such payments, credits, grants or allow- 
ances are available on proportionally equal terms to 
all other customers competing in the distribution of 
said products. 


3. Discriminating directly or indirectly among 
competing purchasers of its products by contracting 
to furnish, furnishing, or contributing to the furn- 
ishing of the service or facility of accepting the 
return of its unsold products to any purchaser of 
said products bought for resale, with or without 
processing, unless such service or facility is ac- 
corded on equal terms to all purchasers concerned 
in the resale of said products. 


Harry R. Hivxes, 
Hearing Examiner. 
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[550] Order Correcting Clerical Error in 
Initial Decision 


(Filed: June 4, 1962) 
UNITED STATES OF AMERICA 


Berore FeperaL Trape ComMMIssIoN 


[Same TrrtE] 


It appearing that the initial decision in the above-en- 
titled matter contains two clerical errors in the decretal 
portion thereof, 


Ir Is Ornpverep that the decision be corrected by sub- 
stituting the following paragraph 3. of the Order for 
paragraph 3. as originally issued: 


3. Discriminating directly or indirectly among 
competing purchasers of its products by contract- 
ing to furnish, furnishing, or contributing to the 
furnishing of the service or facility of accepting the 
return of its unsold products to any purchaser of 
said products bought for resale, with or without 
processing, unless such service or facility is accord- 
ed on proportionally equal terms to all purchasers 
competing in the resale of said products. 


Harry R. Hixkes 
Hearing Examiner 


June 4, 1962. 
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[827] Final Order 
UNITED STATES OF AMERICA 


Berore Feperan Trape CoMMIssIoN 
Commissioners: 


Pavi Ranp Drxeon, Chairman 
Sicurp ANDERSON 

Pamir EumMan 

Everetrre MacIntyre 

A. Leos HiccrxsorHam, Jr. 


[Same Trrre] 


This matter having come on to be heard upon the ex- 


ceptions of counsel supporting the complaint and of the 
respondent to the hearing examiner’s initial decision and 
upon briefs and oral argument in support of and in oppo- 
sition to the exceptions respectively taken; and 

The Commission, for the reasons stated in the accom- 
panying opinion, having sustained the exceptions of com- 
plaint counsel and sustained in part and rejected in part . 
the exceptions of respondent and having further directed 
that the initial decision be modified in accordance with the 
views therein expressed and as so modified adopted as the 
decision of the Commission: 


Tr 1s onperep that the portion of the initial decision 
under and including the heading ‘‘Discussion’’ be, and it 
hereby is, stricken. 


Tr 1s FURTHER onDeRED that paragraph 3 of the order 
contained in the initial decision be, and it hereby is, modi- 
fied to read as follows: 


3. Discriminating, directly or indirectly, among 
competing purchasers of its products by contracting 
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to furmsh, furnishing, or [828] contributing to the 
furnishing of, to any of respondent’s customers the 
service of accepting the return of its unsold products 
or any other service or facility connected with the 
handling, sale or offering for sale of said products, 
unless such service or facility is made available on 
proportionally equal terms to all customers compet- 
ing with such favored customers in the sale of said 
products. 


Ir 1s FURTHER ORDERED that the initial decision, as so 
modified and as supplemented by the accompanying opin- 
ion, be, and it hereby is, adopted as the decision of the 
Commission. 


Ir 1s FURTHER ORDERED that respondent, Joseph A. Kap- 
lan & Sons, Inc., shall, within sixty (60) days after service 
upon it of this order, file with the Commission a report, 
in writing, setting forth in detail the manner and form in 
which it has complied with the order to cease and desist 
as set forth in this order. 

By the Commission, Commissioners Elman and Higgin- 
botham concurring in the result. 


Joserx W. Sea, 
Secretary. 


(Szax) 


Issued: November 15, 1963. 
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[829] Opinion of the Commission 


UNITED STATES OF AMERICA 
Berore Feperat Traps CoMMIssion 


Commissioners : 


Pacz Raxp Drxox, Chairman 
Sievurp ANDERSON 

Pamir Evwanx 

Everette MacIxryRe 

A. Leos HicerssorHaM, Jz. 


[Same Trrie] 


By Drxox, Commissioner: 


This matter is befcre the Commission upon exceptions 
respectively taken by counsel supporting the complaint and 
respondent to the hearing examiner’s initial decision hold- 
ing respondent im violation of subsections (a), (d), and 
(e) of Section 2 of the Clayton Act, as amended. The ex- 
aminer, in his initial decision, included an order against 
respondent to cease and desist the practices he found to 
be unlawful. 

Complaint counsel has two exceptions to the initial deci- 
sion. The first is that the order provision relating to the 
Section 2(e) violation found is limited to the specific method 
employed by the respondent; the second is that the ex- 
aminer failed to find a Section 2(d) violation in connection 
with advertising allowances granted to promote the sale of 
slow-moving products in respoudent’s own inventory. Re- 
spondent’s exceptions, as its counsel states in its brief, 
cover virtually the entire initial decision. Principal ob- 
jections seem to go to the scope of the order and to the 
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examiner’s findings and conclusions: (a) to the effect that 
certain retailers buying through an intermediary were 
purchasers from the respondent; (b) that the price discrimi- 
nations found would likely injure competition; (c) that 
respondent kad violated Section 2(d) in connection with ad- 
vertising allowances applicable to slow-moving styles; and 
(d) that its acceptance of returned merchandise from [830] 
certain purchasers constituted services and facilities within 
the meaning of Section 2(e) and that respondent had vio- 
lated this subsection with respect to such returns. It should 
be noted that respondent does not contest the order to cease 
and desist covering the Section 2(d) violation insofar as 
it relates to normal advertising allowances given to promote 
its merchandise at regular prices. 

Joseph A. Kaplan & Sons, Inc., respondent, is a New 
York corporation with offices located at 1 Jakson Place, 
Yonkers, New York. It is engaged in the manufacture, sale 
and distribution of shower curtains, shower curtain sets, 
and accessories, under the trade name ‘‘Jakson.’’ Re- 
spondent, one of the industry leaders, sells products in the 
amount of about $2,500,000 annually. These products are 
sold in interstate commerce. 

Respondent’s customers, during the time covered by 
this proceeding (1958 and 1959), were all retailers, specifi- 
cally department stores and specialty stores, except one, 
disregarding for the moment purchases made by or through 
Aimceee Wholesale Corporation (hereafter referred to as 
AWC), whicb transactions are at the center of the instant 
litigation. The single exception (other than AWC) was the 
Crane Company, an organization engaged in the distribu- 
tion of plumbing supplies. 

The complaint in Count I charges that respondent dis- 
criminated in price in violation of Section 2(a) by selling 
products of like grade and quality to some purchasers at 
higher prices than the prices charged competing purchasers 
and that the favored purchasers were billed by, and sub- 
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mitted payment to, respondent through an intermediary 
corporation owned and controlled by such favored pur- 
chasers. 

The basic facts in this case so far as they concern the 
distribution of respondent’s goods to certain retailers 
through AWC and the differeat prices charged different 
purchasers are not in dispute. Twenty-six retail depart- 
ment stores located in various states of the United States 
together wholly own a corporation known as Associated 
Merchandising Corporation (hereinafter referred to as 
AMC), with offices at 1440 Broadway, New York City. Each 
store owns one share of Class A voting stock and an un- 
disclosed quantity of Class B nonvoting stock. The direc- 
tors of AMC are chosen [831] by the Class A stockholders 
from among the Class A stockholders. Among these store 
owners are Bloomingdale Bros., Stamford, Connecticut; 
Wn. Filene’s Sons Co., Boston, Massachusetts ; and Straw- 
bridge & Clcthier, Philadelphia, Pennsylvania. For con- 
venience, the twenty-six AMC stockholder stores will here- 
after be referred to as the “AMC stores.”’ 

AMC and its stockholder stores were the named re- 
spondents in the matter of Associated Merchandising Corp., 
et al., Docket No. 5027, decided by the Commission May 8, 
1945 (40 F.T.C. 578). The Commission, in that matter, 
issued an order requiring those respondents to cease and 
desist knowingly inducing or receiving discriminations in 
price. The findings there were in part as follows: 


“‘Respondent, A.M.C., was created, and is now 
being maintained and operated, by respondent mem- 
bers 2s an instrument, method, agency, and means 
whereby said respondent members are enabled to act 
collectively to obtain special allowances and dis- 
counts on their purchases of goods, wares, and mer- 
chandise for resale in their respective stores.”’ (40 
F-.T.C. 590.) 
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The record discloses that AMC, as such, now functions as 
& service organization for its stockholder stores, providing 
aid in such things as research and merchandising. In about 
1946, soon after the aforesaid action by the Commission 
in Docket No. 5027, AMC formed a wholly owned subsidiary 
corporation called Aimcee Wholesale Corporation (AWC), 
already referred to above. AWC occupies the same admini- 
strative offices as those of the parent corporation and main- 
tains a warehouse at a different location in New York City. 

The officers of the AMC and AWC during 1958 and 1959 
were: 


AMC AWC 


Joseph P. Kasper, Pres. Joseph P. Kasper, Pres. 
John C. Oram, Vice Pres. John C. Oram, Vice Pres. 
Charles G. Taylor, Vice Pres. Charles G. Taylor, Vice Pres. 


Lewis B. Sappington, Vice Norman Tarnoff, Vice Pres. 
Pres. Richard G. Tinnerholm, Vice 

Richard G. Tinnerholm, Pres. and Treasr. 
Sec’y-Treasr. Leo A. Nunnink, Sec’y 


[832] During these same years the officers of AWC, with 
the exceptions of Tarnoff and Nunnink, were also its di- 
rectors. 

In 1946, the Executive Committee of AMC passed a re- 
solution, still in effect, providing that AMC guarantees the 
payment of any and all obligations of AWC. 

AWC contracts with AMC and pays for the services of 
AMO’s merchandising representatives. Such personnel are 
used in the procurement functions of AWC. One of these 
representatives so used was Mr. Hodges, AMC’s manager 
of the home furnishings division, the division responsible 
for the purchase of shower curtains. 

AWC sells merchandise to stores other than the AMC 
stores, but the record does not disclose the volume of such 
outside sales except as to respondent’s products. Virtually 
no sales were made of respondent’s products to non-AMC 
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stores. In 1958, 988 percent of the Jakson products dis- 
tributed through AWC were sent to AMC stores; in 1959, 
98.6 percent. In these years up to 1 percent of the goods 
billed through AWC were sold to Fedway stores, one of the 
ten divisions of Federated Department Stores, Inc., the 
other nine being AMC stores. Many officials of Federated 
Department Stores, Inc., are directors of AMC. Combined 
with sales to Fedway stores, AWC’s average distribution 
of Jakson products in 1958 and 1959 to AMC stores 
amounted to 99.6 percent of AWC’s total distribution for 
that period. 

AWC placed orders to respondent on its own order 
forms (called Form 500) at the prices negotiated between 
it and respondent. In a typical purchase AWC would order 
“© Assorted styles and colors of Koroseal and taffeta shower 
cartains, drapes and ensembles as detailed on 502 shipping 
authorizations or direct store orders,’’ and would advise: 
“<Shipping instructions on drop shipments to follow.” 

Such general orders would be placed before AWC re- 
ceived specific orders from the AMC stores, but efforts were 
made to estimate closely the needs of these stores. 

Retail stores customarily select shower curtain lines 
they will handle for the coming season at the housewares 
show held twice a year. AMC stores may place orders for 
[833] Jakson curtains through AWC or purchase from other 
suppliers. If they choose Jakson merchandise, the stores 
will place opening orders with AWC and sometimes later 
fill-in orders. Upon receipt of such orders, AWC issues 
shipping instructions to respondent against its Form 500 
orders. Respondent then drop ships the goods to the AMC 
store. AWC never warehouses or takes physical possession 
of the goods. AMC stores buy some merchandise directly 
from respondent, usually consisting of special items like 
close-out merchandise. 

Prior to 1946, which also was before the Commission 
issued its cease and desist order in Docket No. 5027 against 
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AMC and stockholder stores, respondent sold to AMC and 
granted it a quantity discount. In 1946, respondent was 
advised by the AMC housewares buyer, Mr. John Lyons, 
that AWC had been formed and that a wholesaler’s discount 
for the new organization was being sought. Respondent 
agreed to give to AWC discounts on the same special terms 
then being accorded to the Crane Company. 

From all of the circumstances, we conclude that the real 
purchasers and customers for respondent’s shower curtains 
in the AWC transactions were the AMC stores. The entire 
ownership and control of AWC was, indirectly through 
AMC, in the hands of the AMC stores. The benefits in 
connection with the lower prices received through AWC 
flowed directly to the AMC stores. While AWC, so far as 
respondent’s products were concerned, was technically a 
wholesale purchaser, in reality the goods were purchased 
by the individual stores. 

It is contended by respondent that AWC was a distinct 
corporate entity operating as a wholesaler. However, the 
purpose or effect of purchasing respondent’s products 
through AWC was clearly to provide special prices to the 
retailers owning the corporation. The corporate entity may 
be disregarded when the failure to do so would enable the 
corporate device to be used to circumvent a statute. Corn 
Products Refining Company v. Benson, 232 F. 2d 554, 565 
(2d Cir. 1956); Mennen Co. v. Federal Trade Commission, 
288 Fed. 774, 782 (2d Cir. 1923), cert. denied, 262 U. S. 759. 

The respondent knew, or was chargeable with the knowl- 
edge, that the special prices it accorded to AWC inured 
directly to the benefit of the AMC retailers and that it 
was in effect dealing with such retailers as its purchasers 
and customers. The facts leave no question on this score. 
Respondent knew that AWC had been formed by AMC and 
it also knew that AMC was owned and operated by a group 
of retailers, as the testimony of respondent’s president, 
Harold M. Kaplan, indicates. 
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[834] Moreover, while Mr. Kaplan denied the AMC 
stores were respondent’s customers on regular merchandise, 
respondent’s actions towards these stores denote a buyer- 
seller relationship. Respondent treated the AMC stores 
as its customers, as shown by the regular contacts. Its 
salesmen called periodically on all AMC stores, looked over 
stocks, tried anticipatizg merchandising problems, and re- 
commended measures, such as advertising compaigns to 
keep products moving. Respondent’s representatives 
worked closely with the AMC stores on the questions of ad- 
vertising allowances, markdown allowances, return of goods 
and other merchandising problems. 

To illustrate, on markdown allowances, respondent’s 
representative would work out the whole arrangement with 
the retail store. The representative in such case had to 
know the size of the stock, the nature of the market and 
the terms of sale and resale before he could intelligently 
recommend a markdown allowance. These allowances were 
given after mutual agreement between the store and re- 
spondent that the retail price was too high and that lower 
prices were necessary to move the goods. The close work- 
ing relationship between respondent and AMC stores is 
pointed up by various documents relating to the receipt of 
advertising allowances and other benefits which show 
specific authorization by respondent for payments to stores 
for particular promotions. Respondent, from such contacts, 
was bound to know and did know the relationship between 
the AMC stores and AWC and the terms and conditions 
under which the goods were received by the AMC stores. 

There is also evidence that respondent influenced, at 
least to some extent, the terms upon which the AMC stores 
bouzht. The testimony of Mr. Kaplan brings out that the 
price to be paid by the AMC store, in certain circumstances, 
is in part established by respondent. He testified that in 
the case of AMC stores, the credit for markdowns, advertis- 
ing allowances and such like went to the AWC organization 
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but he stated, “I think there is inducement, because I think 
that it is a transfer, and I think that the store does get 
proper credit.’? Respondent, in short, refunded a portion 
of the price which it knew went back to the particular store 
to permit that store to resell at a new lower price. The 
court, in American News Company, et al. v. Federal Trade 
Commission, 300 F. 2d 104 (2d Cir. 1962), cert. denied, 83 
[835] Sup. Ct. 44 (1962), held that if a manufacturer deals 
with a retailer through the intermediary of wholesalers, 
dealers or jobbers, the retailer may nevertheless be a ‘“‘cus- 
tomer”’ or ‘‘purchaser’’ of the manufacturer if the latter 
deals directly with the retailer and controls the terms upon 
which he buys. 

AWC was technically the customer but the real pur- 
chasers and customers were the stores. Except for the 
mechanics of ordering and billing, respondent dealt with 


AMC stores exactly the same way as if AWC were out of 
the picture. From all the circumstances we conclude that 
the individual AMC stores were the purchasers and cus- 
tomers for the purposes of the Robinson-Patman Act. Cf. 
Moog Industries, Inc. v. Federal Trade Commission, 238 
F. 2d 43 (8th Cir. 1956), aff’d, 355 U. S. 411 (1958). 


DISCRIMINATION IN PRICES 


In 1958 and 1959, respondent charged retailers the 
prices contained in the ‘‘cost”’ column of its price lists 
(Commission Exhibits 2 through 5 and subparts). AWC 
was billed at the so-called ‘list price,’’ less a discount of 
50 percent resulting in cost differences between AWC (AMC 
stores) and other retailers of as much as about 18 percent 
in favor of AMC stores. In the case of Aquafaille curtains, 
the cost difference was 5 and 15 percent in favor of AMC 
stores. AWC billed the AMC stores at list prices less a 
discount of 47% percent, or, to put it another way, at a 
markup of about 5 percent over its costs. 

Examples of the price differences charged between 
favored AMC stores and nonfavored retail stores in the 
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same markets are as follows: Filene’s, AMC store in 
Boston, Massachusetts, bought the Zephyr Pattern set on 
September 22, 1959, for $2.95 a set, while Walpole Bros., 
in the same city, on August 24, 1959, paid $3.60 a set. The 
unfavored store was charged 18 plus percent more than 
the favored. Bloomingdale’s, AMC store in Stamford, Con- 
necticut, paid in January, Apri! and May 1958, for Wind- 
swept pattern, $4.95 a set, whereas Redmond’s, in the same 
city, paid $6.00 per set, or a 17 plus percent difference in 
the same period. 


Competitive Ixsury 


The basis for determining the likelihood of competitive 
injury in secondary line cases, as set forth in Federal Trade 
Commission v. Morton Salt Co., 334 U.S. 37 (1948), and fol- 
lowed in a series of subsequent court and Commission cases, 
[836] ¢.9., Moog Industries, Inc. v. Federal Trade Com- 
mission, 238 F. 2d 43 (8th Cir. 1956) ; Whitaker Cable Corp. 
v. Federal Trade Commission, 239 F. 2d 253 (7th Cir. 1956) ; 
Mueller Co. v. Federal Trade Commission, F. 2d 
(7th Cir. 1963), points to a finding of adverse competitive 
effect in this proceeding. In Morton Salt, the court found 
that “‘ ° * * competitive opportunities of certain merchants 
were injured when they had to pay respondent substantially 
more for their goods than their competitors had to pay,”’ 
(334 U. S. at 46-47), and that “ * * © there is a ‘reasonable 
possibility’ that competition may be adversely affected by 
a practice under which manufacturers and producers sell 
their goods to some customers substantially cheaper than 
they sell like goods to the competitors of these customers.’’ 
(334 U. S. at 50.) The United States Court of Appeals for 
the Seventh Circuit, in its recent decision in Mueller Co., 
supra, said: 


“There is evidence that the profit margin for a 
wholesaler in the business is ‘very, very low’ and an 
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additional 10% margin ‘extremely important;’ that 
a retailer seeing one competitior’s lower price on one 
item will think ‘you are out of line’ on other items 
and this has a harmful effect on the regular jobbers; 
that a regular jobber changed to a different seller 
to get a discount equalling the competition of stock- 
ing jobbers; and that some of petitioner’s jobbers 
wrote complaining of the discount to stocking jobbers. 
Moreover, there is apparent from the difference in 
discounts themselves a ‘reasonable possibility’ that 
the regular jobbers would be adversely affected by 
petitioner’s discounting practice. 


““We think there is a substantial evidentiary basis 
to support the finding that the effect of discrimina- 
tion in discounts ‘may be substantially to injure com- 


petition.” * * * [Citing cases.]”? 


Here some of the retailers in the markets covered de 
scribed the competition as keen—one competitor called it 
“very rough and very extreme”’; a purchaser testified that 
he “‘cannot be five cents off” what competitors charge; and 
various retailers testified that cash discounts were im- 
portant. For some the cash discount was a very large part 
of their profit. In one instance, a nonfavored [837] re- 
tailer competing with an AMC store in Philadelphia, Penn- 
sylvania, testified, “Well, it’s [cash discount] important 
because it adds to it. Department stores traditionally work 
on & very, very slim margin and the cash discount that we 
get when we pay our bills on time is a large part of that.’’ 
Another witness, Raymond Cohen of Redmond’s, Stamford, 
Connecticut, a specialty store selling soft goods, home fur- 
nishings and other such products, testified that Redmond’s 
net profit was 4 percent in 1959 and that if the store did not 
receive the 2 percent cash discount its net profit would be 
reduced by abont 1 percent. In the circumstances, price 
differences of 18 percent and even as little as 5 percent are 
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substantial. Respondent’s sales to the AMC stores in the 
years here covered were in excess of one-half million dol- 
lars annually. Thus, the total of the discounts received by 
the favored customers wou'd come to substantial amounts. 
In view of the continuous large differences in prices here 
shown between the favored and nonfavored purchasers, the 
latter, over a period of time would surely lose the competi- 
tive contest in the sale of respondent’s goods.1 We con- 
clude that the effect of [83S] the price discriminations here 
shown “‘may be substantially to injure competition’’ within 
the meaning of Section z of the Clayton Act, as amended. 

The probable competitive effects may, of course, be 
determined by considering only respondent’s shower cur- 
tain product. Congress intended to protect the merchant 
from competitive injury attributable to discriminatory 
prices on any or all goods sold in interstate commerce, 
whether the particular goods constituted a major or minor 
portion of his stock, and there is no possible way effectively 
to protect the retailer from discriminatory prices except 
by applying the prohibitions of the Act to each individual 
article in the store. Federal Trade Commission v. Morton 
Salt Company, 334 U. S. 37, 49 (1948). 

Respondent’s exceptions on the Section 2(a) charge 
are rejected, but we do not agree with all of the examiner’s 


2 We do not attach any particular significance to the data in 
the record showing market shares for the years 1951-1960 for the 
AMC stores in the three markets analyzed. Respondent contends in 
effect that the data fa‘ls to record any consistent loss of sales by 
unfavored customers. The court, in Whitaker Cable Corp. v. Federal 
Trade Commission, supra, observed: “* * * it is rather tenuous to 
argue that because particular purchasers did not lose sales notwith- 
standing the disparate prices charged by petitioner, there can be no 
finding of probable injury to competition.” (239 F. 2d at 255.) 
Moreover, as the examiner has found, the AMC stores in Phila- 
delphia and Boston ¢i4 show a marked increase in their share of the 
market from 1958 to 1959. 
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comments in connection with this and other matters in the 
“‘Diseussion’’ portion of the initial decision. Accordingly, 
that part of the initial decision will be stricken by the 
accompanying order. 


Marxpown ALLOWANCES 


Respondent, in the years 1958 and 1959, granted so- 
called markdown allowances to AMC stores on goods pur- 
chased directly from respondent, as well as on the goods 
these stores acquired through AWC. Other retailers not 
in the AMC group also received markdown allowances. 
The terms of such allowances were negotiated between 
respondent and the retailer. These allowances were 
granted mainly prior to the introduction of a new line to 
aid the customer in clearing up slow-moving stock. Since 
they were on an individual store basis, some stores re- 
ceived the allowances while other purchasers competing in 
the sale of respondent’s goods of the same grade and 
quality did not. The effect was that the favored pur- 
chasers ultimately paid lower net prices. The AMC stores 
appear to have been regularly favored in this connection. 
Witnesses representing competing stores, usually small 
decorator shops but including some larger stores, testified 
that they had not received and did not even know about the 
markdown allowances. 

The following is an example of this type of price dis- 
crimination: On February 13, 1958, John H. Pray, a store 
in Boston, bought Lace Stripe pattern curtains for [839] 
$6.00 a set, while at the same time, Filene’s, AMC store in 
Boston, received this item through AWC at $9.90 less 50 
percent, or $4.95 per set. There was, however, a 5 percent 
additional charge to the AMC store by AWC. Filene’s 
marked this item down in August 1958 from $9.90 to $5.90 
and received a markdown allowance of 40 percent of the dif- 
ference, or $1.60 per set. This brought Filene’s ultimate 
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price down to $3.35 as compared with the $6.00 paid by 
John H. Pray of Boston. The price paid by Pray was 
about 45 percent more than the new net price paid by the 
AMC store. 

Where, as here, the larger stores received preferential 
terms which were in effect lower net prices on particular 
patterns purposefully granted to lower the retail prices, 
and where at or about the same time smaller competing 
retailers buying goods of the same grade and quality paid 
the regular, higher prices, we conclude that the resulting 
different prices are price discriminations within the mean- 
ing of Section 2(a). For the same reasons referred to 
above under ‘‘Competitive Injury’’ we conclude that the 
effect of these price discriminations in the form of mark- 
down. allowances likewise ‘‘may be to substantially injure 
competition.”” 

Respondent argues that since the purpose of the mark- 
down allowances was to spark the sale of slow-moving 
goods, such come within the changing conditions of mar- 
ketability provision of Section 2(a). This defense is not 
available here because there has been no showing of 
“‘changing conditions affecting the market for or the mar- 
ketability of the goods concerned.” Even if it is assumed 
that the mere fact that the goods are slow-moving is a 
changing condition of marketability, respondent has not 
adequately demonstrated that this was a characteristic of 
the goods upon which the allowances were granted. For 
instance, there has been no attempt to show a comparison 
in the volume of sales between normal goods and the al- 
legedly slow-moving goods. There has been no real justi- 
fication under the proviso. Moreover, we are not at all 
convinced that the mere slow movement of goods in the 
circumstances shown would constitute a changing condi- 
tion of market or marketability within the meaning of the 
pertinent proviso in the Act. We believe that there must 
be shown a pronounced and serious deterioration or altera- 
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tion in the market conditions. Nothing like that has been 
demonstrated here. Cf. Moore v. Mead Service Co., 190 F. 
2d 540 (10th Cir. 1951); Balian Ice Cream Co. v. Arden 
Farms Co., 231 F. 2d 356, 369 (9th Cir. 1955). We there- 
fore reject respondent’s argument on this defense. 


[840] Apvertisinc ALLOWANCES 


The hearing examiner found in substance that respond- 
ent violated Section 2(d) of the Robinson-Patman Act in 
granting advertising allowances to some customers, which 
allowances were not made available to competing cus- 
tomers on proportionally equal terms. He differentiated 
between (a) advertising allowances granted in the normal 
course of business at regular prices, (b) advertising allow- 
ances granted by respondent to move its own slow-moving 
inventory and (c) advertising allowances to help the re- 
tailer sell the retailer’s slow-moving stock. He found re- 
spondent in violation as to (a) and (c) but not as to (b). 

Complaint counsel has excepted to the examiner’s 
determination as to (b) above; respondent apparently ap- 
peals primarily from the scope of the order. The examiner 
ruled that the respondent consented to the entry of the 
cease and desist order with respect to advertising allow- 
ances made in the regular course of dealing in respondent’s 
products and the respondent, in its brief, states that it does 
not contest the issuance of such an order. The examiner 
found that respondent granted discriminatory advertising 
allowances on goods purchased directly from respondent, 
as well as on respondent’s goods purchased through AWC, 
which finding is not opposed by respondent. Respondent 
therefore apparently agrees that at least for the purpose 
of Section 2(d) the AMC stores are its ‘‘customers.’’ The 
issue on advertising allowances is not whether a Section 
2(d) order should be entered, since this is conceded; it is 
how broadly the order will be construed to cover different 
types of advertising allowances. 
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In connection with category (c), above, that is, adver- 
tising allowances to the retailer on the retailer’s stock, 
we have only certain testimony to indicate that such allow- 
ances were granted, and this testimony alone does not 
show any discrimination in the availability thereof. Com- 
plaint counsel seems to have recognized a possible defi- 
ciency in the record on this point and fails to mention any 
evidence supporting contentions of a violation. The hear- 
ing examiner based his conclusion on evidence showing a 
failure to inform competing customers of its availability. 
It is true that some retailer from Stamford, Connecticut, 
Boston, Massachusetts, and Philadelphia, Pennsylvania, 
testified that the availability of advertising allowances was 
not made known to them. This, however, falls short of 
adequate proof of any violation, since there is nothing to 
indicate that allowances of the kind here considered were 
granted in these three particular localities. We believe 
the evidence is insufficient to support a finding that re- 
spondent discriminated among competitors as to [841] ad- 
vertising allowances given on a retailer’s own stock and we 
reject the examiner’s holding to such effect. 

The hearing examiner found that the respondent had 
made a third category of advertising allowance, which was 
that granted by respondent to move its own slow-moving 
inventory. This has been referred to as a close-out sale.? 


2 We concur in the examiner’s disposition of respondent’s argu- 
ment that the allowances it granted on close-out merchandise was in 
cffect a part of the price and should be governed by Section 2(a), at 
page 23 of the initial decision, where he states: 

“T cannot agree. There are many elements of cost which enter 
into any formula for determining a sales price by a seller. There 
may be no basis for segregating any one of them, such as advertis- 
ing, and treating such segment separately, except where the seller, 
by his own behavior, so treats it. This is the case here. Kaplan 
negotiated a sales price for its close-out merchandise and deducted 
therefrom an advertising allowance separately stated. Having 
done so, the allowance came within Section 2(d) of the Act 
and had to be made available to all customers.” 
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Mr. Kaplan defined this type of allowance in part as fol- 
lows: 
<¢ © © © One important group is our closeout sale. 
This is a very large proportion of the total adver- 
tising that we cooperate with the store on. But a 
closeout sale is a negotiation. It is merchandise that 
is sitting in our inventory that is not moving as well 
as we would like to. We want to be through with that 
pattern. We offer the pattern on a bargaining basis 
to a particular buyer. °° ° ”’ (Tr. 431.) 


The term ‘‘close-out’’ as used in the testimony suggests 
the elimination or discontinuance of an item or pattern 
' from the stock. The testimony indicates that certain ad- 
vertisments on which allowances were made, such as the 
advertisements identified as Commission Exhibits 41 and 
43, concern merchandise purchased by the AMC store di- 
- rectly from the respondent. These advertisements appar- 
ently relate to special promotional merchandise, since that 
' was all that AMC stores purchased directly from respond- 
ents. It is not at all clear from the record, however, that any 
of the goods on which advertising [842] allowances were ac- 
i eorded were in fact discontinued items. The documents tell 
us very little. Strawbridge & Clothier, in its invoice to re- 
spondent for respondent’s share of the advertisement ap- 
: pearing in the record as Commission Exhibit 41, merely 
described the transaction as follows: ‘‘To advertising 
‘Shower Curtains’ in the Sunday-Inquirer * * * Sept. 14— 
Your share as per agreement * * * $200.00”? (Commission, 
Exhibit 36 A). In other words, there is little, if anything, in 
the record to show that the allowances received for the 
advertisements, such as those represented by Commission 
: Exhibits 41 and 43, are in a particular category relating to 
so-called closeout merchandise and thus different from re- 
spondent’s regular advertising allowances. Nevertheless, 
' because of the questions raised, we believe it appropriate 
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to proceed and consider the matter as though it were clearly 
shown that respondent had such a special category. 

The hearing examiner decided the question on ‘‘close- 
out”? advertising allowances on the basis that no other 
customer competing with the favored customer had pur- 
chased the same particular ‘‘close-out slow-moving pat- 
tern,” citing Atalanta Trading Corporation v. Federal Trade 
Commission, 258 F. 2d 365 (2d Cir. 1958), as his legal au- 
thority. He is wrong in this determination. In the first 
place, goods of like grade and quality, in fact identical 
goods, were sold to competitors of the favored customer, 
although there was a time difference in the sales. As an 
example, the Americana pattern which was advertised by 
Strawbridge & Clothier of Philadelphia, Pennsylvania, on 
September 14, 1958 (Commission Exhibit 41), had been 
sold to a competing purchaser on February 28, 1958, and 
May 28, 1958. (Commission Exhibit 12.) If it is assumed 
that respondent sold the pattern about the same time it was 
advertised, there is a time difference here of a number of 
months between the transactions, but we do not believe that 
such a fact is fatal to a finding of sales of the same item to 
competing customers. This matter is clearly distinguish- 
able from the Atalanta case on the point because here, un- 
like Atalanta, there is a showing of continuous sales of regu- 
larly promoted items. In Atalanta there were only isolated 
sales. 

Secondly, the close-out allowance question was incor- 
rectly decided by the examiner because goods of ‘‘like grade 
and quality’’ were sold to or handled by competitors of the 
favored retailers at the same time. In one instance [843] 
Strawbridge & Clothier of Philadelphia, Pennsylvania, an 
AMC store, advertised certain of respondent’s curtains in 
the Philadelphia Inquirer on September 14, 1958, for which 
it received an allowance from respondent. (See Commis- 
sion Exhibits 36A, B; 41.) At or about the same time, 
Gimbel’s, Philadelphia, Pennsylvania, purchased and mar- 
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keted respondent’s products, some of which were appar- 
ently the same in everything except pattern. The Straw- 
bridge & Clothier ad, for example, mentioned ‘‘Barbary,’’ 
a Koroseal curtain priced ‘‘Reg. 4.95, 2.99 ea.’? Gimbel’s 
purchased ‘‘Bouffant’’ on August 26 and September 11, 
1958, which product was also a Koroseal curtain, and it 
carried a suggested retail price of $4.95. Gimbel’s was not 
advised of the availability of any advertising allowance 
(nor were such allowances in any sense available) on the 
Bouffant pattern or similar curtains. While such goods 
differed as to pattern, the difference, in the circumstances, 
is not enough to distinguish the products. We have here 
a line of products promoted as a line, that is, the shower 
curtain line, and all of the items in the line are used for 
the same purpose. The fact that this case deals with such 
a unified line of goods clearly distinguishes the case 
from Atalanta. 

What respondent has done is to segregate a particular 
pattern in its line of shower curtains and decide that one 
purchaser out of a number of purchasers in a particular 
territory will receive an allowance for advertising on the 
particular pattern. The competitors, although they are 
handling goods of like grade and quality, receive nothing. 
The availability of the particular pattern and the adver- 
tising allowance on such pattern is not known to them. 
The withholding of an opportunity to buy the special pat- 
tern was in effect a withholding of an opportunity to share 
in the allowance. The customers involved are generally 
competing in the sale of respondent’s whole line of goods, 
and it would be completely contrary to the purpose of Sec- 
tion 2(d), aimed at equality of opportunity for competing 
merchants, who acquire products for resale, if some are so 
denied a chance to participate. 

We do not think that the principles involved, however, 
go so far as to require in this case that an advertising 
allowance on a specific item, though it be distinguished from 


438a 
Opinion of the Commission 


a line by no more than a style or pattern difference, need be 
given on the whole line in all circumstances. If [844] for 
instance, it is shown that a particular item is to be discon- 
tinued and the manufacturer desires to grant an allowance 
on this item alone so that he can quickly clear his ware- 
house of the merchandise, as respondent claims it was seek- 
ing to do here, it may do so providing all customers com- 
peting in handling respondent’s line in the affected mar- 
ket are given an equal opportunity to purchase this spe- 
cific item and to share in the allowance.* In other words, 
the availability of the advertising allowance would depend 
upon the availability of the specifically promoted item or 
pattern itself. Here there has been no showing by re- 
spondent, as to the particular patterns on which pay- 
ments were made, that competitors of the favored cus- 
tomers had an opportunity to buy the goods and receive a 
share of such payments. Cf. State Wholesale Grocers v. 
The Great Atlantic & Pacific Tea Company, 258 F. 2d 831 
(7th Cir. 1958). In fact, the record affirmatively shows 
that respondent treated customers on an individual basis 
in the granting of advertising allowances on the close-out 
sales and that such allowances were not available to cus- 
tomers competing with the favored customers in the sale 
of respondent’s goods. We therefore overrule the hear- 
ing examiner in his holding on this question and find and 
conclude as to the close-out advertising allowances that re- 
spondent has violated Section 2(d) of the Robinson-Patman 
Act. 


* This has nothing to do with a seller’s qualified right to refuse 
to deal with a potential purchaser. Here we are considering a situa- 
tion in which competing purchasers handling respondent's line are 
purchasers of goods of “like grade and quality.” 
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The examiner found that respondent conceded that it 
had accepted the return of merchandise from some of its 
customers, but not all. Moreover, the record clearly shows 
this to be the case. In Stamford, Connecticut, Blooming- 
dale’s returned merchandise; but Redmond’s was not of- 
fered the opportunity. Nor did respondent agree to grant 
such privilege when that customer specifically requested it. 
In Boston, Filene’s and Jordan Marsh were privileged to 
return good merchandise, but respondent did not make the 
same service available to competitors Howell Brothers and 
Walpole Brothers. The benefits which the favored cus- 
tomers received were aptly described in the words of one 
of the customers, as follows: 


‘“Well, the shower curtain business is one that 
depends upon running it with clean, liquid stock. 
It is to our advantage to be injecting new styles, 
fresh styles, into that stock repeatedly. In this man- 
ner we are able to [845] stimulate customer business. 
If our stocks become bogged down with undesirable 
sellers or with sellers that are—that our customers 
tell us they don’t desire or demand, it is this that 
would affect our shower curtain business greatly.’’ 
(Tr. 996-7.) 


Respondent does not contest the finding and holding 
as to the difference in treatment in regard to returns of 
merchandise. It argues, however, that the returns are 
not within the meaning of Section 2(e) because they are 
not connected with the ‘processing, handling, sale or 
offering for sale’’ of such merchandise. We believe the 
argument is without merit. In the examples mentioned 
above, the competing retailers buy the respondent’s 
merchandise regularly. This merchandise is bought for 
resale. It will obviously help the favored purchaser to 
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move the merchandise which he has purchased from the 
respondent if he can return slow-moving patterns. Thus, 
the service provided is connected not only with the handling 
of the product returned, but also with the ‘‘handling, 
sale, or offering for sale”? of the entire line of respondent’s 
products. This we think is a service within the meaning 
of Section 2(e). See Appleton-Century-Crofts, Inc., 47 
F-T.C. 1371 (1951). Respondent has violated this sub- 
section of the Clayton Act, as amended, since it did not 
accord such service to all purchasers on proportionally 
equal terms. 


Form axp Score or ORDER 


Respondent objects to the form of paragraph 1 of the 
order contained in the initial decision. It contends that 
words such as ‘‘charged to any other purchaser’’ renders 
that paragraph ambiguous, uncertain and vague. It ques- 
tions whether this means prices charged by respondent or 
by persons other than respondent. We see no difficulty in 
light of the holding herein, which makes plain that the 
favored purchasers in this case include AMC stores buy- 
ing through the AWC organization. Thus, in this instance, 
the prices charged are those charged the AMC store 
through AWC. Whatever the arrangement is between 
AWC and its owners, the AMC stores, this is no concern 
of the respondent. All benefits of the lower prices go to 
the AMC stores. Also, respondent need [846] not proceed 
at its peril under the order, since as the court observed in 
Vanity Fair Paper Mills, Inc. v. Federal Trade Commis- 
sion, 311 F. 2d 480 (2d Cir. 1962), the Commission’s offices 
are open for discussion of any problems which may arise 
under the order. We therefore reject respondent’s request 
for modification of paragraph 1 thereof. 

Complaint counsel contends that paragraph 3 of the 
order is too narrowly written and we agree. We have 
found that respondent has violated Sections 2(a), (d) and 
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(e) of the Clayton Act, as amended, and to have violated 
these subsections in a variety of ways. The violations 
shown herein cover a long period of time and tend to 
show favored treatment towards certain large retail cus- 
tomers. In the circumstances, we believe that an order 
broad enough to prevent future violations through varia- 
tions in the methods engaged in is fully justified. Com- 
mission orders are not designed to punish for past trans- 
gressions but are designed as a means for preventing 
illegal practices in the future. Niresk Industries, Inc. v. 
Federal Trade Commission, 278 F. 2d 337, 343 (7th Cir. 
1960), cert. denied, 364 U. S. 883; cf. Vanity Fair Paper 
Mills, Inc. v. Federal Trade Commission, 311 F. 2d 480 
(2d Cir. 1962). Paragraph 3, therefore, will be modified 
to cover discriminatory furnishing of services and facilities 
beyond that of accepting the return of unsold products by 
changing the pertinent phrase to read: ‘‘the service of 
accepting the return of its unsold products or any other 
service or facility connected with the handling, sale or 
offering for sale of said products.”’ 

The exceptions of complaint counsel are sustained and 
the respondent’s exceptions are sustained to the extent 
above indicated and otherwise rejected. The initial 
decision will be modified in accordance with the views 
expressed in this opinion and as modified will be adopted 
as the decision of the Commission. An appropriate order 
will be entered. 


Commissioners E:man and HicerssorHam concur in the 
result. 


November 15, 1963. 
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Petition for Review of an Order of the 
Federal Trade Commission 


IN THE 
UNITED STATES COURT OF APPEALS 


For THe Distrricr or CotumBia Circuit 


[Same Trrize] 


To the Honorable, the Justices of the United States Court 
of Appeals for the District of Columbia Circuit: 


The petitioner above-named respectfully presents herein 
its petition for review of the Order of the respondent bear- 
ing the date of November 15, 1963, wherein petitioner was 
ordered to cease and desist from certain practices allegedly 
in violation of subsections (a), (d), and (e) of section 2 of 
the Clayton Act, as amended by the Robinson-Patman Act 
[38 Stat. 730, as amended, 49 Stat. 1526, 15 U. S. C. 
§§13(a), (d), (e)]. Said Order was served upon peti- 
tioner on December 2, 1963. 

Conduct alleged and found by respondent to have been 
engaged in by petitioner in violation of subsections (a), 
(d), and (e) of section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act, is alleged to have occurred 
within the District of Columbia; and conduct engaged in 
by the petitioner which respondent has ruled to be in vio- 
lation of said statute, and which would be affected by re- 
spondent’s aforesaid Order against petitioner has occurred 
within the District of Columbia; and petitioner carries on 
business within the District of Columbia. 
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Trade Commission 


Grounps Upon Wuicu Reurer Is Soucat 
I 


A. Clause 1 of respondent’s Order is predicated upon 
the following errors of law: 


1. The record as a whole upon which it is based does 
not support by substantial evidence a finding of fact that 
the effect of any discrimination in prices charged by peti- 
tioner between different purchasers of commodities of like 
grade and quality may be substantially to lessen competi- 
tion or tend to create a monopoly in any line of commerce, 
or to injure, destroy, or prevent competition with any pur- 
chaser who receives the lower of such prices. 


2: It impliedly holds that petitioner stands liable 
under section 2(a) of the Robinson-Patman Act as having 
discriminated in price between competing purchasers, 
where the only substantial evidence is that petitioner did 
not sell at the lower of such prices to a competing pur- 
chaser, and that the lower of such prices was charged 
by a person other than petitioner, and was not controlled 
by petitioner. 


3. It impliedly holds that petitioner violated section 
2(a) of the Robinson-Patman Act by giving allowances to 
purchasers of certain of its commodities long after the 
purchase transactions relating to such commodities had 
been completed, said allowances being outside the terms 
of such purchase agreements and being made only under 
particular and distinctive conditions of the market for such 
commodities at the time of such allowances, and there 
being no substantial evidence that the effect of granting 
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such allowances may have been substantially to lessen 
competition or tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent competition with 
any purchaser who received any such allowance; and there 
being no substantial evidence that petitioner discriminated 
between different purchasers with respect to such allow- 
ances. 


B. Clause 1 of respondent’s Order is unlawfully ex- 
tensive, all-inclusive, indefinite, and incapable of practical 
interpretation or application. 


II 


_ Clause 2 of respondent’s said Order is unlawfully ex- 
tensive, all-inclusive, indefinite and incapable of practical 


interpretation or application. To the extent that clause 2 
may be intended to encompass petitioner’s practice of 
negotiating a monetary allowance as a term of the pur- 
chase agreement itself for slow-moving commodities which 
petitioner discontinues and closes out at reduced prices, 
this clause is unlawful on the grounds that (1) such al- 
lowances constitute a reduction of purchase price and 
are not governed by section 2(d) of the Robinson-Patman 
Act, (2) it has not been shown by substantial evidence, 
nor has respondent found, that petitioner has violated any 
other section of the Robinson-Patman Act in connection 
with such allowances, and (3) it has not been shown by 
substantial evidence that such allowances were not avail- 
able on proportionally equal terms to all of petitioner’s 
other customers who competed with the customers who 
received such allowances in the distribution of the products 
or commodities in connection with which the allowances 
‘were made. 
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II! 


A. Clause 3 of respondent’s Order is predicated upon 
the following errors of law: 


1. It impliedly holds that the acceptance for credit of 
returned products is a service or facility connected with 
the processing, handling, sale or offering for sale of the 
returned products, within the meaning of section 2(e) of the 
Robinson-Patman Act. 


2. The record as a whole upon which it is based does 
not support by substantial evidence a finding of fact that 
petitioner discriminated in favor of one purchaser against 
another purchaser in connection with such service or facility 
by not according it to both of them on proportionally equal 
terms. 


B. Clause 3 of respondent’s Order is unlawfully exten- 
sive, all-inclusive, indefinite, and incapable of practical 
interpretation or application. 


Revier Prayep For 


Petitioner prays that said Order of the respondent be 
reversed and upon such reversal that the Order be set 
aside, and the Complaint of the respondent against the 
petitioner be dismissed. 


Respectfully submitted, 
Gusert H. Wen, 
Attorney for Petitioner, 
60 East 42nd Street, 
New York, N. Y. 


Dated: January 28, 1964. 
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Stipulation 
IN THE 
UNITED STATES COURT OF APPEALS 
For rae District or Conumsu Cimcurr 
No. 18,380 


—_—_————_— 


JosepH A. Kapitan & Sons, Ixc., 
Petitioner, 
v. 


Feperat Trape ComMIssION, 
Respondent. 


———— 


Subject to approval by the Court, it is hereby stipulated 


by and between counsel for petitioner and respondent here- 
in that in lieu of printing the exhibits listed below and cited 
in the briefs in this review, the facts stated hereinbelow 
with respect to each of said exhibits may be taken as correct. 


(CX = Commission’s exhibit) 
(RX — Kaplan’s exhibit) 
(PB = petitioner’s brief) 
(RB = respondent’s brief) 
(PRB = petitioner’s reply brief) 
Place Cited in Facts 
Briefs 
PB p27n 47 These exhibits show that 


Kaplan’s price on Aquafaille 
to non-AMC stores is $2.90. 
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Place Cited in 
Exhibit No. Briefs Facts 

CX 10 PB 52-53 This is an IBM tabulation of 
n 105-08 Kaplan records of its ship- 
ments to Stamford retailers 
during 1958-1959. It shows: 
Bloomingdales was shipped 
32 units of Coronet pattern 
during Feb.-May 1958 and 
Redmonds 3 units during 

Feb.-May 1958; 


Bloomingdales was shipped 
5 units of Fragrance pat- 
tern during Feb.-May 1958, 
and Jean Way one unit; 


Bloomingdales was shipped 
82 units of Glenwood pat- 
tern during January-August 
15, 1958, and Redmond 18 
units during Feb. 27-Aug. 
28, 1958 ; 


Bloomingdales was shipped 
82 units of Hampton during 
Jan. 28, May 26, 1958, and 
Redmond 8 units during 
Mar. 21-May 8, 1958; 


Bloomingdales was shipped 
85 units of Windswept dur- 
ing Jan. 28-July 23, 1958, 
Redmonds 16 during Feb.- 
Aug. 28, 1958; 


Bloomingdales was shipped 
374 units of Reflection dur- 
ing Jan. 1958-Dec. 21, 1959, 
Redmonds 56, and Manches- 
ter Linens 55 during same 
period. The exhibit shows 
no sales of Lace Stripe, May- 
fair, Starflakes, or Orienta 
patterns. 
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Place Cited in 
Briefs Facts 
RB 53 This is an IBM tabulation 
of Kaplan records of its 
1958-1959 shipments to Bos- 
ton retailers. It shows: 


320 units of Fiesta patterns 
in 66 transactions to four 
Boston retailers, of which 
Filene’s was shipped 90 
sets in 26 transactions dur- 
ing August 20, 1958-Nov. 13, 
1959, Jordan Marsh 173 
units in 22 transactions dur- 
ing September 8, 1958-Nov. 
24, 1959, and the other 2 re- 
tailers 57 units in 20 trans- 
actions during August 21, 
1958-Nov. 11, 1959. 


PB 49 n 88; Filene’s was shipped 9 units 

RB 47 of Austria pattern during 
Feb. 13-May 19, 1958, Wal- 
pole’s 7 units on Mar. 3, 1 on 
July 23, and 2 on Sept. 9, 
1958; 


Filene’s was shipped 25 units 
of Harlequin pattern during 
Jan.-June 1958 and Howell’s 
12 on Sept. 8, 1958. 


These tabulations show that 
Kaplan billed AWC for 
Aquafaille at $2.75 per cur- 
tain, for drop shipment to 
AMC stores. 
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Place Cited in 
Exhibit No. Briefs Facts 

CX 13 PB 53 n 108 This is an IBM tabulation of 
Kaplan records of its 1958- 
59 shipments to 5 Stamford 
retailers. It shows Bloom- 
ingdales was shipped 1 unit 
of Windswept pattern on 
April 10, 1958, and 1 on Aug. 
14, 1958; and Redmond’s 20 
during Feb. 27, 1958-Mar. 11, 
1959; 


Bloomingdales was shipped 
6 units of Glenwood on Feb. 
27, 1958, and 3 on Aug. 14, 
1958, and Redmond 17 dur- 
ing Feb. 27, 1958-Mar. 14, 
1959. 


PB 49 n 88; This is an IBM tabulation of 

RB 47 Kaplan’s records of 1958- 
59 shipments to 7 Boston re- 
tailers. It shows Filene’s 
received 4 units of Harlequin 
pattern on Feb. 26, and 2 
units June 9, 1958; Howell 
2 units on Oct. 30, 1958 and 
1 on Nov. 4, 1958. 


CX 16 PB 39-40 CX 16 lists the directors and 

CX 20A-D officers of AWC for 1958-60. 
CX 20A-D lists the directors 
of AMC and describes their 
affiliation with AMC stores. 
None of the names appear- 
ing on CX 16 appears on 
CX 20A-D. 
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Place Cited in 
Briefs Facts 
PB 38 n 66 This is a list of the owners 
of AMC. (See CX 25, be- 
low.) CX 18 and 19 show 
total dollar billings of each 
store by AWC for Kaplan 
curtains in 1959 and 1958 
respectively. No billings 
are listed for Emporium- 
Capwell or B. Forman Co. 
CX 18 shows Goldsmith’s 
purchased $2,927.67 in fiscal 
1959; CX 19 shows no pur- 
chases by it in fiscal 1958. 


Erroneous citation; should 
be CX 18B & 19; R 2843, 
RB 2845-47. (See above.) 


CX25A-C RB4n7 Following are the owners of 
AMC stock: 


1. L.S. Ayres & Company, 
Indianapolis, Indiana 


2. Joseph Horne Co., 
Pittsburgh, Pennsyl- 
vania 
. Bullock’s, Inc., 
Los Angeles, California 
. Dayton’s, 
Minneapolis, Minnesota 


. Stix, Baier & Fuller Co., 
St. Louis, Missouri 


. B. Forman Company, 
Rochester, New York 
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Place Cited in 
Exhibit No. Briefs Facts 
. Hutzler Brothers Co., 
Baltimore, Maryland 


s ee Boston Store 
0. 
Milwaukee, Wisconsin 
. Wm. Filene’s Sons Co., 
Boston, Massachusetts 


. F & R Lazarus & Co., 
Columbus, Ohio 


. The John Shillito Co., 
Cincinnati, Ohio 

. Foley’s, 
Houston, Texas 

. Sanger’s, 
Dallas, Texas 

. Emporium-Capwell Co. 

(two stores), 


San Francisco, Cali- 
fornia 


5. Thalhimer Bros., Inc., 
Richmond, Virginia 


. The Higbee Company, 
Cleveland, Ohio 


. Carson Pirie Scott & 


Co., 
Chicago, Illinois 
. Strawbridge & Clothier, 


Philadelphia, Pennsyl- 
vania 


. Abraham & Straus, 
Brooklyn, New York 


. The Rike-Kumler Co., 
Dayton, Ohio 
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Briefs Facts 


. Rich’s, Inc., 
Atlanta, Georgia 


. The J. L. Hudson Co., 
Detroit, Michigan 


. Burdine’s, 
Miami, Florida 

. Dayton’s-Schuneman, 
St. Paul, Minnesota 


. J. Goldsmith & Sons, 
Memphis, Tennessee 


. Bloomingdales, 
New York, New York 


CX 29E PB 27 n 47 Shows AWC billed Bloom- 


ingdale at $2.81 for Aqua- 
faille curtains drop-shipped 
to it by Kaplan. 


CX 46A48B PB54n112; Show markdown allowances 
CX 50A-52B RB 49 by Kaplan to Strawbridge 
& Clothier: 


On April 3, 1958, on patterns 
Bahamas and Ripple; 

On July 28, 1958 on Carlyle, 
Lilly Pond, Samar, Venice, 
Debonair, and Sutton; 

On Oct. 20, 1958, on River- 
bank, Americana, Continen- 
tal, and Samar; 

On Dec. 9, 1958, on Lace 
Stripe, Galaxy, LaBallet, and 


Tiara; 
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Place Cited in 
Exhibit No. Briefs 


CX53A-54R PB53n 109; 
RB 49 


Facts 


On June 24, 1959, on Ard- 
more, Westport, Windswept, 
Orienta, Glenwood, Fishnet, 
Grand Tour, and Mayfair; 


On Dee. 18, 1959, on Star- 
flake, Aurora, Hampton, 
Austria, Domino, Fragrance, 
and Flower Basket. 


Shows returns by Straw- 
bridge & Clothier on Jan. 6, 
1958 of Sandpiper, Galaxy, 
and Electra; 


On April 5, 1958, of Austria, 
Lace Stripe, LaBallet, Ori- 
enta, Fragrance, Debonaire, 


and Lilly Pond; 


On April 22, 1958, of Ard- 
more, Lilly Pond, Austria, 
ace Stripe, Sandpiper, 
Sesame and Gilded Cage; 
On May 8, 1958, of Lilly 
Pond, Orienta, Fancy Free 
and Lace Stripe; 

On May 16, 1958, of Sand- 
piper and Debonair; 

On May 20, 1958, of Amer- 
icana, Sandpiper, Debonair, 
and Lilly Pond; 

On July 9, 1958, of Sand- 
piper ; 

On July 22, 1958, of Aqua- 
faille and Reflection; 


454a 
Stipulation 


Facts 
On August 27, 1958, of Ven- 
ice, Debonair, Austria, Sut- 
ton, and Carlyle; 
On Sept. 15, 1958, of May- 
fair, Grand Tour, and 
Galaxy; 
On Oct. 8, 1958, of Carlyle, 
Grand Tour, and Mayfair; 
On Oct. 13, 1958, of Fancy 
Free, Reflection, Hampton, 
and Dawn; 
On June 23, 1959, of Reflec- 
tion, Trio, and Colette; 


On Feb. 3, 1958, of Strata, 


Cadance; Riverbank, Sub- 
urbia, and Forsythia; 

On Feb. 8, 1958, of unspeci- 
fied patterns; 

On May 15, 1958, of Sand- 
piper; 

On June 30, 1958, of Paris 


Ripple, Bandolier, and Ba- 
hamas; 


On May 20, 1958, of Sand- 
piper and Banner; 


On June 2, 1958, of Paris, 
Bahamas, Bandolier, Ripple, 
and Sandpiper; 


On July 3, 1958, of Bahamas 
and Ripple; 


On July 9, 1958, of Bando- 
lier and Ripple; 


On Sept. 3, 1958, of Carlyle; 
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Place Cited in 
Exhibit No. Briefs Facts 
On Mar. 23, 1959, of Fancy 
Free, Sesame, Sutton, Lace 
Stripe, Tiara, and Galaxy; 
and 


On Oct. 8, 1959, of unspeci- 
fied pattern. 


CX 56A-59E RB 49; Shows Kaplan markdowns 
PB 54n 114 to Filene’s: 


On Aug. 7, 1958, on Flower 
Basket, Les Girls, Lace 
Stripe, Sea Mist, Electra, 
Austria, and Harlequin; 


On Aug. 15, 1958, on Flower 
Basket, Lace Stripe, Sea 
Mist, and Electra; 


On June 15, 1959, on Co- 
rinthian and Trio; 


On June 22, 1959, on Co- 
rinthian and Trio; 


On Aug. 7 & 13, 1959, on 
Corinthian, Trio, Coronet. 


CX 60A-E PB 54n 114; These documents are inter- 
RB 49, 53; nal records of Filene’s, made 
PRB 21 n 28 and kept in the normal 

course of its business, of the 
same kind as CX 56A, 57.4, 
5S8A, 59A-C. They purport 
to show markdowns on 
Fiesta, Orleans, Austria, 
Garden Party, Wind Song, 
and Zephyr. (39 were sin- 
gle-curtain and 20 were dou- 


456a 
Stipulation 


Place Cited in 
Briefs 


Facts 


ble-curtain Fiesta, of which 
22 of the single and 10 of 
the double were at the main 
store.) Petitioner does not 
stipulate that these records 
prove that Kaplan paid 
these markdowns. 


CX 88A-S4B PB49n88; Filene’s returned 460 sets 
PBS4214; in 6 patterns on January 31, 
RB 63 n 47 1958, 101 sets in 2 patterns 

on February 19, 1958, 123 
sets in 5 patterns on May 8, 
1958, 369 sets in 7 patterns 
including 2 sets of Harle- 
quin on September 5, 1958, 
40 sets in 6 patterns on Sep- 
tember 29, 1958, 198 sets in 
5 patterns on December 6, 
1958, 12 sets in 4 patterns 
on December 23, 1958, 286 
sets in 6 patterns on Feb- 
ruary 11, 1959, 14 sets in 3 
patterns on March 23, 1959, 
5 sets in 4 patterns on June 
12, 1959, 272 sets in 6 pat- 
terns on September 18, 1959, 
40 sets in 5 patterns on Sep- 
tember 23, 1959, and 8 sets 
= * patterns on October 15, 
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CX93A-H PB54n114; Jordan Marsh returned 417 
RB 64n 48; sets in 8 patterns on Febru- 
PRB4n4 ary 19, 1958, 309 sets in 4 
patterns on September 16, 
1958, 21 sets in 3 patterns 
on March 3, 1959, 10 sets in 
2 patterns on March 27, 
1959, 85 sets in 4 patterns 
on June 10, 1959, and 383 
sets in 3 patterns on Sep- 

tember 12, 1959. 


PB 53 n 109 Records of Gimbel’s show- 
ing its returns of undam- 
aged mds. to Kaplan for 
credit. 


PRB 4in4 Records of Snellenberg’s 
showing it billed Kaplan for 
advertising Kaplan prod- 
ucts. 


CX102A-B PRB4n4 Reeords of Wanamaker 
showing it billed Kaplan for 
advertising Kaplan prod- 
ucts. 


CX114A-F PRB4n4 Records of Wanamaker 
showing it billed Kaplan for 
markdown allowances. 


CX115A-Z PB53n 109 Records of Wanamaker 
showing it returned undam- 
aged goods to Kaplan. 


CX 117 to 
CX 122 


CX 130 PB 54n 112; 


PRB 4n4 


CX133A-B PB53n109; 
CX134A-C PRB4n4 
CX 135-138A 

CX 141-143 


CX 1444- RB 60-61 
148G 


CX146A-F PB52n105 


Records of Bloomingdales 
ing it billed Kaplan for ad- 
vertising Kaplan products. 


Record of Lit Bros. show- 
ing it billed Kaplan for 
markdown allowances, and 
bearing notation by Lit 
Bros. ‘‘Charge Back diff- 
in-costs to maintain Mark- 
up for Sale (5.94 sets—2.97 
singles) As per Mr. Harry 
Kaplan.’’ 


Records of Lit Bros. show- 
ing return of undamaged 
mds. to Kaplan. 


Records of Bloomingdales 
showing return of undam- 
aged goods to Kaplan; 304 
single and double sets in ten 
patterns on Feb. 2, 1958, 67 
of one pattern on March 25, 
1958, 292 sets in 10 patterns 
on Aug. 9, 1958, and 125 sets 
in 7 patterns on Aug. 11, 
1959. 


Records of Bloomingdales 
showing return to Kaplan 
on August 9, 1958: 34 units 
of Glenwood pattern, 21 of 
Mayfair, 53 of Lace Stripe, 
39 of Windswept, 36 of 
Orienta, 37 of Hampton, 19 
of Starflakes, 37 of Fra- 
grance, 16 of Coronet, and 
1 of Reflection. 
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Exhibit No. Briefs Facts 
CX 162A-C These exhibits are printed 
in the appendix; they show 
the data used by petitioner 
in preparation of RX 16 
through 21. 


PB 37 n 65; Samples of AWC’s Form 

PB 40n 70; 500 issued to Kaplan. They 

PB 45 n 81 show that Kaplan billed 
AWC at list price less 50%, 
except on Aquafaille, which 
was listed at $2.81. RX 1D 
is a typical example of the 
front of a form, and RX 1M 
of the back; they are printed 
in the appendix. 


RX 3A PB 40n 70 Typical communications 
from AWC to Bloomingdales 
informing latter of prices on 
Kaplan curtains, quoting 
Aquafaille ‘‘at a net cost of 
$2.81’? for singles and ‘‘5.62 
for sets.”’ 


RX 144A PB 23 n 32 Redmond’s_ purchases _ of 
Kaplan curtains _ totaled 
$325.00 in 1958 and $461.70 
in 1959. 
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PB 23 n 32 Kaplan’s billing of AWC 
for curtains drop-shipped to 
Bloomingdales had a_ net 
dollar value of $17,369.02 in 
1958 and $15,837.77 in 1959, 
those to Filene’s had a net 
dollar value of $27,293.00 in 
1958 and $31,614.00 in 1959, 
and those to Strawbridge & 
Clothier had a net dollar 
value of $21,604.00 in 1958 
and $27,058.00 in 1959. (Net 
dollar value equals total pur- 
chases minus markdown al- 
lowances and returned-goods 
credits.) 


Compilations, charts and 
graphs based upon Kaplan 
records of net dollar value 
of curtains shipped by Kap- 
lan to retailers in the Stam- 
ford, Boston, and Philadel- 
phia areas in 1958 and 1959. 
They are reproduced in the 
appendix. (Net dollar value 
equals total purchases minus 
markdown allowances and 
returned-goods credits.) 


A compilation based upon 
Kaplan records of net num- 
bers of curtains shipped by 
Kaplan to retailers in the 
Stamford, Boston, and Phil- 
adelphia areas in 1958 and 
1959. It is reproduced in 
the appendix. 
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Attorney 
Attorneys for Respondent. 


Gusert H. Wen 
Attorney for Petitioner. 


BRIEF FOR PETITIONER 


IN THE 


Rnited States Court of Appeals 


For the District of Columbia 
No. 18,380 


JOSEPH A. KAPLAN & SONS, INC., 
Petitioner, 
against 


FEDERAL TRADE COMMISSION, 
Respondent. 


LT 


Petition to Review an Order of the Federal 
Trade Commission. 


TD 


United States Court of Aprea's 


for the District of Columbia C.:2u.t Gusent H. Wen, 


Attorney for Petitioner, 


FILED may 13 1964 60 East 42nd Street, 
x New York, N. Y. 10017 
OP haw aclsrn> 
CLERK 


Questions Presented? 


Within the meaning of section 2 of the Clayton Act as 
amended (hereinafter Robinson-Patman Act): 


1. Is difference in price itself—standing alone—sub- 
stantial evidence that competition is likely to be sub- 
stantially injured, where the record as a whole estab- 
lishes, without conflict, that, despite such price difference: 


a) the ‘‘nonfavored’’ purchasers’ profits from the 
commodity are amply capable of sustaining them as viable, 
vigorous competitors in its trade; 


b) up to ten years’ actual market experience reflects 
no increase in the ‘‘favored’’ purchasers’ share of market 
in the commodity, nor any advantage in their sales volume 
trends, nor any handicap upon entry or survival of their 
competition; and 


c) the ‘‘nonfavored’’ purchasers have fared strikingly 
better than their ‘‘favored’’ competitors in share of market 
with respect to units of the commodity for which the price 
differential is greater than for those where it is virtually 
nil? 

2. a) Can petitioner be held to ‘‘discriminate in price’’ 
with respect to a price it does not charge, set or control? 


b): Where petitioner sells commodities to a corporation 
which contracts for such purchases in its own behalf and 
at its own risk of being able to resell them, and which re- 


1 Counsel is not oblivious of the Court’s desire for brief statement 
of the questions. In this case, however, the Federal Trade Commis- 
sion (hereinafter Commission) has assembled under the top of a 
single complaint a multi-ringed circus of discrete Robinson-Patman 
Act charges, each with its individual contingent of issues and sub- 
issues. ‘There are two separate causes for price discrimination, under 
§2(a) of the Act: one based upon petitioner’s selling to Aimcee 
Wholesale Corporation (hereinafter AWC), and the other arising 
out of petitioner’s “markdown” allowances, regardless of vendee. 
There is an allegation of unlawful advertising allowances, under 
§ 2(d) of the Act; and one of unlawful services or facilities, under 
§ 2(e) of the Act. In addition, the form of the Commission’s order 
raises legal issues of its own. Each question is stated as concisely 
as possible. Regrettably, their accumulation is lengthy. 


7 


sells such commodities to retailers who collectively own 
all the stock in the parent corporation of the trading cor- 
poration, can petitioner be held ‘‘to discriminate in price”’ 
with respect to such retailers’ purchases when the trading 
corporation alone determines the prices at which it makes 
such sales, independent of control by either its vendees or 
petitioner; and where such retailers do not exercise opera- 
tional control over the affairs of the trading corporation 
through intercorporate relationships or otherwise? 


c) Does petitioner become a discriminator in price with 
respect to such retailers because it maintains contacts with 
them of a nature calculated to stimulate their resales to 
consumers, or because, pursuant to direction of the trading 
corporation to which it sells the commodities, it ships them 
directly to such retailers; all absent any control by peti- 
tioner over the prices which the trading corporation charges 
such retailers for such commodities? 


3. a) Does petitioner’s policy of granting monetary 
allowances to retailers, to partially offset their reduction 
of prices in order to close out particular patterns of a 
fashion commodity which have become poorly selling styles 
in their stores, constitute a “‘discriminat[ion] in price be- 
tween different purchasers of commodities of like grade 
and quality’’, where the commodities and purchasers in- 
volved are, on the one hand, such poorly selling patterns 
closed out by their retailers at reduced prices and, on the 
other hand, commodities offered at regular prices by the 
same or other retailers? The predicates of this: question 
are 1) that the qualifying conditions for such an allowance 
are the retailer’s closing out of such a poorly selling pat- 
tern at a reduced price, and 2) that the record is devoid of 
substantial evidence of discrimination by petitioner be- 
tween competing retailers with respect to patterns which, 
in their hands, meet those qualifications. 


b) If the answer to 3(a) is “*yes’’, does the record as a 
whole present substantial evidence that such discriminations 
in price are likely to cause substantial injury to competition? 


= 


c) If the answers to 3(2) and (b) are both ‘‘yes”’, does 
not such discrimination in price fall within the proviso 
in §2(a) “* * ° nothing herein contained shall prevent 
price changes from time to time where in response to chang- 
ing conditions affecting the market for or the marketability 
of the goods concerned Wh 


4. Does the record as a whole present substantial evi- 
dence that petitioner discriminated between competing pur- 
chasers with respect to accepting the return, for credit, of 
slow-moving patterns of petitioner’s commodities by not 
doing so for all such customers on proportionally equal 
terms with regard to such commodities? 


5. a) Where petitioner, negotiating a special, close-out 
price for a discontinued pattern, at the request of the 
potential customer shows an ‘‘advertising allowance’’ to 
such customer as a part of the transaction, for bookkeeping 
purposes of the buyer, and petitioner then increases the 
price it would otherwise have quoted by the amount of such 
<<allowance’?, and then cancels out such increase by credit- 


ing against it the amount of such ‘‘allowance”’, and where 
petitioner has no interest in, and takes no steps to cause 
said ‘‘allowance’’ to be actually devoted to advertising, is 
such a transaction & “¢pay[ment] or contract for the pay- 
ment * * * as compensation or in consideration for any 
services or facilities furnished by or through such cus- 
tomer’? within §2(d) of the Act? 


b) If the answer to 5(a) is ‘‘yes”’, does the record as 
a whole present substantial evidence that such allowances 
were not available on proportionally equally terms to all 
other customers of petitioner competing in the distribution 
of the products or commodities with respect to which they 
were made? 


6. Are the numbered clauses, or any of them, of the 
Commission’s order to cease and desist too extensive, in- 
clusive, indefinite, or incapable of practical interpretation 
or application? 


INDEX 


Jurisdictional Statement 
Statement of Case 
Statutes Involved 
Statement of Points 
Summary of Arguments 
Basic Price Discrimination Charge 
Charge of Discrimination in Markdown Allow- 


Charge of Discrimination in Accepting Returns 
of Goods for Credit 


Charge of Discrimination as to So-Called ‘‘Ad- 
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BRIEF OF PETITIONER 


Jurisdictional Statement 


Jurisdiction is based upon section 11(c) of the Clayton 
Act, 15 USC §21(c),? and petitioner’s carrying on of 


business and alleged violations of the Robinson-Patman 
Act within the District of Columbia (Commission’s Com- 
plaint, Count I, Paragraphs Three, Four and Five; Count 
I, Paragraph Two; Count Il, Paragraph Two; and Peti- 
tion for Review herein, page 2). 


Statement of Case 


There is virtually no dispute over a critical fact in this 
case. Record substantiation of evidence will await discus- 
sion of the specific legal contention to which it pertains. 
This statement will sketch broadly the background for the 
argument to follow. 

The Commission has found petitioner guilty of violating 
§2(a) of the Robinson-Patman Act in two separate ways 


2 “Any person required by such order of the commission * * * to 
cease and desist from any such violation [of the Robinson-Patman 
Act] may obtain a review of such order in the court of appeals of 
the United States for any circuit within which such violation occurred 
or within which such person * * * carries on business, * Yon 
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(Opinion—hereinafter Op.—pp. 7-10 and 10-11), as well 
as §2(d) (Op. pp. 12-16), and §2(e) (Op. pp. 16-17), and 
has issued a broad final order. 

Petitioner appeals on the grounds that the Commission’s 
findings against it are not supported by substantial evi- 
dence on the whole record, that its conclusions are contrary 
to law, and that its order is too extensive and vague. 

Petitioner manufactures shower curtains. In 1946 it 
took on AWC as a wholesaler customer, charging it the 
prices applicable to the other wholesaler customer it had 
at that time. These were lower than petitioner’s prices to 
retailer customers. 

AWC is a wholly-owned subsidiary of Associated Mer- 
chandising Corporation (hereafter AMC), which, in turn, 
is owned by various retail stores( hereafter AMC stores). 
Approximately three-quarters of AWC’s retailer customers 
are not AMC stores. 

AWC resold petitioner’s shower curtains to retail stores 
which were stockholders of AMC, and, to a small degree so 
far as volume is concerned, to others as well. Its prices 
were lower than petitioner’s to retailers, some of whom 
competed with AWC’s customers. However, the margins 
of mark-up and profit realized by unfavored retailers in 
reselling petitioner’s commodities at least equalled, and 
for the most part substantially exceeded their departmental 
averages; and they operated their departments profitably 
and successfully on such averages. There is no retail price 
competition in petitioner’s commodities, and competition 
generally in shower curtains is not vigorous; competitively, 
they are stable, routine products. 

No evidence shows that the competitive viability of 
retailers paying the higher prices was in any manner 
imperiled. To the contrary, the relative success of the 
two classes of retailers, and their respective shares of 
market in petitioner’s commodities, measured over the 
longest periods of time for which reliable data were avail- 
able (up to ten years), demonstrated that the disfavored 
retailers did at least as well, and predominantly better, 
than their competitors who bought from AWC. 
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AWC’s purchases from petitioner were made in its own 
name, and upon its own responsibility, jadgment and deter- 
mination. It committed itself, by a series of purchase 
contracts, to buy substantial quantities of petitioner’s 
products, and bore the risk of successfully reselling them. 
It, not its customers, stood liable to petitioner for the 
purchase price. AWC’s customers stood liable to it, not 
to petitioner, for AWC’s resales to them of petitioner’s 
shower curtains. 

AWC made a net profit on the purchase and resale of 
petitioner’s products. No distribution of AWC’s net profit 
has been made. If distributed, however, it could in no 
event be made to AMC stores in any ratio to their purchases 
from AWC. 

Neither petitioner nor any of AWC’s customers con- 
trolled the prices at which AWC resold petitioner’s shower 
curtains. Determination of such prices was solely within 
the control of AWC, as were its operations generally. 

On May 8, 1945 the Commission issued a cease and 
desist order against AMC and its stockholder stores pro- 
hibiting their receipt of price discriminations ‘‘directly 
or through any corporate or other device ° ° °.” Since 
that time their operations, and those of AWC as well, have 
been under constant surveillance by the Commission, with 
no resultant action against them for allegedly receiving 
unlawful price discriminations through the operations of 
AWC. As late as February 17, 1956, the Commission’s 
Assistant General Counsel for Compliance wrote to AMC’s 
counsel, ‘‘ ° * * my report on this matter ° * ° did not rec- 
ommend any compliance action ° ° °.”’ 

There is no evidence that petitioner had any greater 
reason than the Commission to believe that the AWC- 
AMC stores relationship rendered the prices at which it 
sold its shower curtains to AWC unlawful. 

Petitioner’s shower curtains being fashion products, it 
is never possible to predict with certainty how good a re- 
tail market a given style will find. In fact, the same 
pattern may contemporaneously move excellently im one 
store and poorly across the street. It being to petitioner’s 
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own detriment to have a particular style glut the stock of 
a retailer, petitioner employs any of three tools to unclog 
the pipeline when such sluggishness appears: 1) mark- 
down. allowances—which are partial subsidies of a retail- 
er’s price reduction to sell out the pattern; 2) advertising 
allowances; 3) permission for the retailer to return the 
unsold units of the pattern to petitioner for credit against 
future purchases. 

Since these merchandising procedures are to petition- 
er’s material advantage, it is in its own interest to police 
the retail situation diligently, and make sure that they are 
employed when needed. It has no motivation to discrim- 
inate, and the policies are administered even-handedly 
amongst all competing customers, on the basis of utilizing 
those of the above methods which seem best adapted to 
the individual problem, when the slow resale of the pat- 
tern is due not to lack of promotional vigor on the part 
of the retailer but rather to poor acceptance of the par- 
ticular fashion by customers of his store. 

Retailers know that, as a common practice, suppliers 
such as petitioner may make advertising or markdown 
allowances or return of goods available, and it is customary 
for retailers to inquire as to the availability when they are 
interested in obtaining them. 

Retailers much prefer to resell petitioner’s shower cur- 
tains in normal course at regular prices than to become 
eligible for markdown allowances or returns, since these 
involve a sacrifice of profit. Thus, when a store receives 
a markdown allowance on a pattern because it must resell 
it at a close-out price, that store makes less profit (even 
with the allowance), and is worse off than its competitor 
who receives no markdown allowance but successfully re- 
sells the pattern at full price. In the case of a return, 
the retailer foregoes all profit, and incurs shipping costs. 


Statutes Involved 
See Appendix A hereto. 
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Statement of Points 


I. The record as a whole does not present substantial 
evidence of the competitive injury requisite to a section 
2(a) violation. 


A. The only evidence thereof is the difference in prices 
itself. 


B. There is overwhelming direct evidence to the con- 
trary, in light of which any prima facie presumption initial- 
ly generated by the price differences alone is destroyed, or 
becomes insubstantial, as a matter of law. 


IL. Petitioner is not liable as a discriminator with re- 
spect to prices charged by another and not controlled by 
petitioner :— refutation of Commission’s arguments as to 
why petitioner should be legally chargeable therewith not- 
withstanding such absence of control. 


It A. Petitioner has not been proven, by substantial 
evidence on the whole record, to have discriminated between 
competing customers with regard to markdown allowances 
or acceptance of returns of goods for credit. 


B. Petitioner’s markdown allowances are not likely to 
cause unlawful injury to competition. 


C. Petitioner’s markdown allowances are permitted as 
responses to changing market conditions. 


IV. Petitioner’s so-called ‘‘advertising allowances’’ in 
connection with its close-out sales do not violate section 
2(d). 


A. If they are allowances at all, they are terms of price, 
and hence governed by the standards of section 2(a)—under 
which they are lawful—rather than by those of section 2(d). 


B. There is not substantial evidence upon the whole 
record that petitioner discriminated with regard to such 
so-called ‘‘advertising allowances’? by not making them 
available to competing purchasers upon proportionally 
equal terms with respect to the products concerned. 
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V. The Commission’s order is too vague to be capable 
of practicable interpretation and application; and too ex- 
tensive in scope for the issues and proof presented herein. 


Summary of Arguments 

For two reasons petitioner limits its arguments to those 
findings of fact and propositions of law which appear in 
the Commission’s decision. 

1. It would be impossible, within the space allowed for 
this brief, to refute every approach which might be argued 
to support the Commission’s order other than those it 
has itself recited. If government counsel’s brief advances 
argaments the Commission has not relied upon, or which 
it may even have rejected from the initial decision herein,® 
it is respectfully submitted that either they should be dis- 
regarded by this Court or petitioner be given adequate 
briefing time and space to answer them. 

2. If the Commisison has based its order upon errone- 
ous findings or conclusions, a court should not make sub- 
stitute findings or conclusions for the Commission. It 
should dismiss the Commission’s complaint if it does not 
appear to be supportable on the record,‘ or, if there is a 
valid concept upon which the order could have been posited 
but which the Commission has not considered, the court 


3 “Tr 1s ORDERED that the portion of the initial decision under and 
including the heading ‘Discussion’ be, and it hereby is, stricken.” 
(Final Order, p. 1.) “* * * we do not agree with all of the exam- 
iner’s comments in connection with this and other matters in the 
‘Discussion’ portion of the initial decision. Accordingly, that part 
of the initial decision will be stricken by the accompanying order.” 
(Op. p. 19.) 

* American Oil Co. v. F.T.C., 325 F. 2d 101 7 Cir. 1963); 
Central Retailer-Owned Grocers, Inc. v. F.T.C., 319 F. 2d 410 (7 
Cir. 1963) ; C. F. Rayex Co. v. F.T.C., 317 F. 2d 290 (2 Cir. 1963) ; 
Evis Manufacturing Company v. F.T.C., 287 F.2d 831 (9 Cir. 1961). 
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should remand the case to the Commission.® Here the Com- 
mission has manifested a deliberated selectivity as to the 
basis upon which it chose to rest its conclusions, by ex- 
pressly rejecting a full treasury of them beyond those 
designated in its own decision (see footnote 3). 

Appended to this brief is a reference table showing the 
pages herein where significant, adverse statements in the 
Commission’s decision are discussed. 

In short, petitioner’s arguments will be: 

The record affirmatively establishes, with no evidence 
to the contrary, that differences in prices paid by different 
retailers of petitioner’s products are not likely to cause 
the competitive injury required to violate the law. Ten 
years of actual market experience show that retailers pay- 
ing the higher prices trade in petitioner’s products at com- 
petitively adequate profits, enjoy as good or better volume 
of sales trends, and maintain and increase their share of 
market therein, versus retailers paying the lower prices ; 
and such price differentials do not obstract entry or sur- 
vival in the relevant market. Share of market experience 
is worse for the ‘“‘favored”’ retailers with respect to the 
products on which price differences are greater than for 
those where it is negligible. Amn inference which might 
otherwise be drawn from price difference alone does not 
remain substantial evidence in the context of of such a 
record. 

One does not discriminate in price who does not charge, 
or at least control, the lower as well as the higher prices 
which, taken together, constitute the discrimination. The 
various facts and rationalizations on which the Commis- 


8 Tri-Valley Packing Association v. F.T.C., —— F. 24 —, 
CCH Trade Cases, 71,059, at p. 79,189, col. 2, and p. 79,191, col. 1 
(9 Cir. 1964). 

rane * we conclude that the case must be remanded to the Com- 
mission for further consideration, since its action was premised on an 
incorrect legal conclusion.” Thomasville Chair Co. v. F.T.C., 306 
F. 2d 541, 542 (5 Cir. 1962). 
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sion rests its conclusion that petitioner discriminated do 
not establish—are not even directed at proving—that peti- 
tioner charged or controlled the lower prices which are 
alleged to be discriminatory. 


The Charge of Discrimination in Markdown Allowances. 


The record is uncontradicting that such allowances are 
given only to aid a retailer who marks down his retail 
price on a pattern of petitioner’s products which is moving 
poorly in his store, in order to close it out. There is 
no proof that petitioner discriminated between competing 
purchasers with respect to any pattern meeting such con- 
ditions, nor that the requisite competitive injury is likely 
in connection with markdown allowances. In any event, 
they are permitted under the proviso of section 2(a) for 
discriminations ‘‘in response to changing conditions affect- 
ing the market for or the marketability of the goods 
concerned”’. 


The Charge of Discrimination in Accepting Returns 

of Goods for Credit. 

Such acceptances are made only of patterns that move 
poorly in the returning store. There is no substantial 
evidence that petitioner has discriminated between com- 
peting customers as to such a pattern. 


The Charge of Discrimination as to So-Called “Advertising 
Allowances” in Connection With Petitioner’s 
Close-Out Sales. 

These are mere bookkeeping transactions, negotiated 
between petitioner and its prospective vendee as a term 
of the sale, with the price itself being adjusted to encom- 
pass them. No actual use of such allowances for adver- 
tising purposes is intended or desired by petitioner. They 
are a part of the price itself, falling under section 2(a), not 
2(d), of the Robinson-Patman Act. There is no likely in- 
jury to competition. They are permitted by the proviso 
referred to above for changing market conditions. In any 
event, there is no evidence of discrimination between com- 
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peting purchasers of such products, whether within the 
meaning of section 2(a) or 2(d). 


The Draftsmanship of the Final Order. 


The language of the order is so broad and non-specific 
that one cannot determine, with reasonable confidence, what 
it permits and what it prohibits. It appears to enjoin 
petitioner from acts which have not been proven against it, 
whose validity has been neither litigated nor litigable, and 
which go beyond concepts of relatedness to those matters 
which were in issue. 


POINT I 


The record as a whole does not present substan- 
tial evidence that competitive injury of the type re- 
quired to violate Section 2(a) is likely. 


The nub of this issue is whether a substantial discrim- 
ination in price® which, standing alone, might support a 


presumption of the competitive injury requisite under 
§ 2(a), remains substantial evidence once it has been refuted 
by substantial, direct evidence to the contrary, which is un- 
rebutted and unimpeached. 

Stated another way, may the Commission arbitrarily 
close its eyes to such proof and cling to the uncorroborated 
inference alone? * 

The question is crystallized, in one respect, when the 
Commission sweeps aside as naught ten years’ actual mar- 
ket experience as to competitive effects. Says the Com- 
mission: ‘“We do not attach any particular significance to 
the data in the record showing market shares for the years 

¢ The predicate, for this point, of price discrimination by petitioner, 
is hypothetical only. It will be shown in Point II, infra, that peti- 
tioner did not so discriminate. 

7 American Oil Co. v. F.T.C., 325 F. 2d 101 (7 Cir. 1963) ; Snap- 
On Tools Co. v. F.T.C., 321 F. 2d 825 (7 Cir. 1963); Central 
Retailer-Owned Grocers, Inc. v. F.T.C., 319 F. 2d 410 (7 Cir. 1963) ; 
C. F. Rayex Co. v. F.T.C., 317 F. 2d 290 (2 Cir. 1963) ; and F.T.C. 
v. Sterling Drug, Inc., 317 F. 2d 669 (2 Cir. 1963). 
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1951-1960 for the AMC stores in the three markets ana- 
lyzed.”” 8s 

May the Commission, as a matter of law, then, simply 
attach no significance to such evidence, or to equally con- 
crete and uncontested proof as to growth of sales; entry 
and survival; to a clear showing that the nonfavored cus- 
tomers fared better competitively as to those units of 
petitioner’s products where the ‘‘discrimination’’ was 
greater than in those for which it was virtually nil; and to 
cumulative and consistent testimony that because of the 
profit margin in petitioner’s products, and the lack of re- 
sale price competition,® the retailers who pay the higher 
prices for such merchandise enjoy trade and profit in it 
more than sufficient to nurture them as vigorous, viable 
competitors? ?° 


“In our appraisal of the substantiality of the 
evidence we must take into account whatever in the 
record fairly detracts from its weight. Umiversal 
Camera Corp. v. N.LR.B., 340 U. S. 474, 488. And 
here ten years of post-acquisition experience—dur- 
ing which Consolidated attempted overt enforcement 
of reciprocal buying practice where it deemed it 
might be successful—serves to demonstrate that 
neither the acquisition of Gentry, in and of itself, 
nor the overt attempts to use buying power to influ- 
ence sellers to Consolidated to purchase from Gentry 
resulted in substantial anti-competitive effect. No 
substantial impact on the relevant market occurred, 
and absent some factor which requires a different 
approach we are of the view that the experience re- 
flected by this post-acquisition period must weigh 
heavily in appraising future probabilities.”’ * * * 

“Probability can best be gauged by what the past 
has taught. We are convinced that the Commission 
has mistakenly rejected what the record demonstrates 


% (Op., p. 9, footnote 1.) Analysis was made of the three markets 
referred to because they were the ones selected in this case to typify 

itioner’s total operation regardless of geographical area. 

® Tr. 357-358, 750, 882, 1046. 

10 See footnote 7, supra, for legal authorities ; infra, pages 24-28, 
for the factual support. 
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as to the past in favor of a future possibility based 
on conjecture and speculation.”’ 
Consolidated Foods Corp. v. F.T.C., — F. 2d —, 
CCH Trade Cases 171,054, at pp. 79,167-79,168 
(7 Cir. 1964). 


In sequence it will be demonstrated: 


1. There is no evidence in the record, other than 
the price differences themselves, that competitive 
injury within the meaning of §2(a) is likely. The 
more specific observations of the Commission are but 
attenuations of the price difference theme. 


2. There is overwhelming evidence to the con- 
trary, which 


3. destroys the legal substantiality of whatever 
anterece might otherwise rest upon price differences 
lone. 


1A. Type of Competitive Injury Required by § 2(a) 


(i) Qualitative Nature: 


Mere opportunity to one competitor to make a higher 
profit than another is not the lessening, injary, destruction 
or prevention of competition referred to in §2(a). If it 
were, 2(a) would—contrary to all descriptions of it—be a 
per se section; for every discrimination in price inevitably 
entails such a likelihood of profit injury to the disfavored 
purchaser. 

The public interest which § 2(a) protects is the preser- 
vation of competitive vigor in the marketplace. It has no 
concern with assuring one competitor that he will make as 
much profit as another, but merely that he will not have to 
operate at a level which imperils his viability, while his 
competitor receives the life-saving transfusions of more 
favorable prices. Section 2(a) is concerned with prices 
only to the extent that they bear upon ability to compete." 


11 In Brown Shoe Co. v. United States, 370 U. S. 294, 320 (1962), 
the Supreme Court, at the same time that it pointed to consistency 
throughout the Clayton Act of the standards for competitive injury, 
stated “Taken as a whole, the legislative history illuminates congres- 
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‘Financial life,’’ ‘‘difference between commercial life 
and death’’, ‘‘difference between a profitable operation and 
@ losing one’’, and ‘‘demise of the competitors’’, in a milieu 
of small profit margins and fierce competition, are the 
features of competitive injury contemplated by § 2(a).’? 


sional concern with the protection of competition, not competitors 
* * *” The Court of Appeals for the Second Circuit had earlier 
voiced the same distinction with respect to § 2(a) specifically. “The 
statute, however, speaks of effects on competition—not on competitors 
***” Standard Motor Products, Inc. v. F.T.C., 265 F. 2d 674, 
676 (2 Cir. 1959), cert. den. 361 U. S. 826 (1959). 

The Seventh Circuit, in similar tone, noted, “$§2(a) must be 
read in conformity with the public policy of preserving competition, 
but i it is not concerned with mere shifts of business between competi- 
tors.” Anheuser-Busch, Inc. v. F.T.C., 289 F. 2d 835, 840 (7 Cir. 
1961). 

312 The automotive parts line of cases, to which Moog, Whitaker, 
and Mueller—upon which the Commission relies (Op. pp. 7-8)— 
characteristically belong, classically illustrates the kind of competitive 
injury against which §2(a) stands guard. There, the competition 
was extremely keen and the margins of mark-up and profit were so 
slim that virtually any tampering with them could make the difference 
between “commercial life and death”. 

The multitude of cases concerning that industry do not differ sub- 
stantially insofar as elements of competitive injury are concerned; 
and they are all well summarized in Moog Industries, Inc., 51 F.T.C. 
931, 947 (1955): 

“The substantiality of respondent’s price differences and the 
probability of injury to competition can best be shown by comparing 
it with the competitive effect cf the amount represented by respond- 
ent’s standard 2% discount for cash given to all customers. Distribu- 
tors of respondent testified that they invariably took advantage of this 
2% cash discount and that this discount was essential to the conduct 
of their respective businesses. Testimony in the record also indicates 
that the market in which these distributors compete is highly com- 
petitive with many dealers handling from 15 to 75 different lines of 
automotive products consisting of thousands of items, many of which 
sell for only a few cents. The dealers’ financial life depends on the 
aggregate of small margins of profits made on a number of individual 
automotive items. One jobber in Dallas, Texas, ranking third or 
fourth in that area, testified that his overall net profit on automotive 
items ran less than 4%. With overall net profit so low, discounts to 
favored customers, ranging up to 19%, could well mean the difference 
between commercial life and death if these discounts were extended 
to a sufficient number of items purchased by a distributor.” [Em- 
phasis added.] (Cont'd next page.) 
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This is corroborated in the legislative history, where it 
appears that congress did not intend to alter the qualitative 
nature of injury to competition, namely, impairment of the 
vigor and imperilment of the capacity to compete.”? 


oe Se ee ee 

12 (Cont’d) In Mueller, as quoted at Op. p. 8, the court empha- 
sized the “evidence that the profit margin for a wholesaler is very, 
very low * * *”; and in E. Edelmann & Co. v. F.T.C., 239 F. 2d 152, 
154 (7 Cir. 1956), the court similarly pointed out, in discussing like- 
lihood of competitive injury, “these purchasers operated on small 
profit margins”. In the case at bar, however, the evidence—as will 
be shown infra, pp. 24-25, was that the profit margins of the non- 
favored buyers from petitioner’s products ot the higher prices they 
paid for them, far from being “very, very low”, were quite adequate 
to support a thriving business. 

In General Foods Corp., 52 F.T.C. 798, 821 (1956), the Com- 
mission found competitive injury where the disfavored purchasers’ 
operations were “on such a narrow margin that their annual profit 
often depends upon their ability to take advantage of cash and quantity 
discounts.” 

In National Lead Co. v. F.T.C., 227 F. 2d 825, 837 (7 Cir. 1955), 
the court pointed out that the price differential at issue “added as 
much as 12 cents to the cost of production of a battery, and that an 
increase in cost of 5 to 10 cents per battery might, and did, during a 
substantial period of time involved herein, represent the difference 
between a profitable operation and a losing one on some types of 
batteries.” 

In like vein, the Commission, in American News Company, 58 
F.T.C. 10, 28 (1961), restated the significant elements of competitive 
injury: 

“Union’s great size in comparison with its newsstand operator 
competitors places it in a position of near dominance in the field. 
Profit margins realized from the operation of newsstands are very 
small and the total newsstand sales of magazines has shown a sub- 
stantial decline over the past ten years. On these facts it is patently 
obvious that to allow respondents to continue receiving large sums 
not received by their competitors would inevitably lead to the demise 
of the competitors and the attainment of a monopoly by respondents.” 

13 Report of the Attorney General’s National Committee to Study 
the Antitrust Laws (1955) [hereinafter Attorney General’s Report], 
pp. 165-66. See statement of Congressman Utterbach, floor manager 
of the Bill: 

“The difference may be illustrated where a non-resident concern 
opens a new branch besides a local concern, and with the use of 
discriminatory prices, destroys and replaces the local concern as the 
competitor in the field. Competition in the local field has not been 
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The consistency of this construction was preserved by 
the Supreme Court in Brown Shoe when, at the same time 
that it pointed to a harmony of concept as to the meaning 
of ‘‘substantially”? among all the competitive injury sec- 
tions of the Clayton Act [which would, of course, include 
2(a)], it wrote (in footnote 36) concerning the House 
Report on H.R. 2734: 


“It stated that such effects [i.e., substantial les- 
Sening of competition or tendency to create a mo- 
nopoly] could be perceived through findings, for 
example, that a whole or material part of the com- 
petitive activity of an enterprise, which had been a 
substantial factor in competition, had been elimi- 
nated ; that the relative size of the acquiring corpora- 
tion had increased to such a point that its advantage 
over competitors threatened to be ‘decisive’; that an 
‘undue’ number of competing enterprises had been 
eliminated ; or that buyers and sellers in the relevant 
market had established relationships depriving their 
rivals of a fair opportunity to compete.’? 370 U. S. 
at p. 321. 


(a) Likelihood: 

Apart from the qualitative character of competitive 
injury under §2(a), there is the further question of the 
requisite degree of likelihood that such injury will occur. 

While the minority in F. T. C. v. Morton Salt Co.* per- 
ceived a differentiation by the majority between ‘‘reason- 
able possibility’’ and ‘‘reasonable probability,’ it now 
seems that the distinction was more semantic than real. In 
Brown Shoe the Supreme Court’s construction of ‘‘may”’ 
in the injury to competition passages of the Clayton Act 
appears to adopt ‘‘probability’’ quite comfortably as the 
standard.** In any event, there is no question that the 
Sa 


lessened, since one competitor has been replaced by another; but 
competition with the grantor of the discrimination has been de- 
stroyed.” 80 Cong. Rec. 9417 (1936), emphasis added. 

14 334 U. S. 37, 55-58 (1948). 

15“* * * Congress used the words ‘may tend substantially to 
lessen competition’ (emphasis supplied), to indicate that its concern 
was with probabilities, not certainties. Statutes existed for dealing 
with clear-cut menaces to competition; no statute was sought for 
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statutory standard is not satisfied by a mere conjuring 
up of remote possibilities.’ 

Even in Morton Salt, the Supreme Court’s much quoted 
dictum, ‘‘ * * * we believe [it] to be self-evident * * * that 
there is a ‘reasonable possibility’ that competition may be 
adversely affected by a practice under which manufacturers 
and producers sell their goods to some customers substan- 
tially cheaper than they sell like goods to the competitors 
of these customers. This showing in itself is sufficient to 
justify our conclusion that the Commission’s findings of 
injury to competition were adequately supported by evi- 
dence,’ ?7 was written against a factual background in 
which ‘‘As a result of this low price these five companies 
have been able to sell Blue Label salt at retail cheaper than 
wholesale purchasers from respondent could reasonably sell 
the same brand of salt to independently operated retail 
stores, many of whom competed with the local outlets of the 
five chain stores,’ and ‘‘respondent’s quantity discounts 
did result in price differentials between competing pur- 
chasers sufficient in amount to influence their resale price 
of salt * * °.”?2® 

The probability of competitive injury, in the sense of 
competitive health and vigor (as distinct from mere extra 
profit-making), when a price discrimination becomes re- 
flected in lower resale prices by the favored competitor is 
dealing with ephemeral possibilities. Mergers with a probable anti- 
competitive effect were to be proscribed by this Act.” Brown Shoe 
Co. v. U. S., 370 U. S. 294, 323 (1962) ; and note, in full, the court’s 
footnote 39 to the word “certainties” in the foregoing quotation. 

16 The Supreme Court, in footnote 39 to its Brown Shoe opinion, 
stated: “In the course of both the Committee hearings and floor 
debate, attention was occasionally focused on the issue of whether 
‘possible’, ‘probable’ or ‘certain’ anticompetitive effects of a proposed 
merger would have to be proven to establish a violation of the 
Act. * * * The final Senate Report on the question was explicit on the 
point: ‘The use of these words [“may be”] means that the bill, if 
enacted, would not apply to the mere possibility but only the reason- 
able probability of the prescribed [sic] effect * * *” 

17 334 U. S. 37, 50-51 (1948). 

18 Jd. at 41. 

19 Jd. at 47. 
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self-evident. A fortiori, where the traditionally low mar- 
gins of grocery stores were involved.?° 


(iii) Causal Connection: 

The likelihood of competitive injury must, to violate 
§2(a), be caused by the price discrimination at issue.2! If 
it is due to something other than such price discrimination, 


20“The percentage of gross margins naturally varies greatly 
among the different kinds of chains * * * the lowest figure for all 
years combined is 19.3 per cent for combination grocery and meat 
chains. Ihe grocery and meat and the grocery chains are the only 
two kinds of chains which report for all years combined a gross mar- 
gin of less than 20 per cent of sales * * * ten other kinds of business 
* * * including department store * * * chains average from 30 to 40 
per cent gross profit.” Page 1 of letter dated Feb. 2, 1933 from 
FTC to U. S. Senate submitting report entitled “Gross Profit and 
Average Sales per Store of Retail Chains”, S. D. #178, 72d Cong., 
2d Session, Feb. 2, 1933. 

FTC Report “Sales, Costs, and Profits of Retail Chains”, S. D. 
#40, 73d Cong., 1st Session, April 22, 1933, Table 3, Section 6, 
p- 10, shows grocery stores operating at 20.58 per cent gross margin 
and 2.10 per cent net profit as compared with department stores 
figures of 32.18 per cent and 4.45 per cent respectively. 

Staff report to the FTC entitled “Economic Inquiry Into Food 
Marketing; Part I—Concentration and Integration in Retailing”, 
Jan. 15, 1960, p. 83, and Table 31 at pp. 84-85, shows net profits in 
the 1.9-3.3 per cent range. 

Note also Matter of United Biscuit Co., Trade Reg. Rep. J 15,966, 
p- 20,803 (F.T.C. 1962). 

“Independent store owners testified generally as to the highly 
competitive nature of the retail food business. Net profits are low 
and cash discounts and other allowances are important. One store 
owner witness testified: ‘* * * we have to fight not only for pennies 
but for fractions.’ There are a number of examples of low net 
profits shown in the record, such as 2%, 3 to 5% and 4 to 5%. A 
number of independent store witnesses testified that price was a very 
important, if not the most important, factor in enabling them to com- 
pete. There is testimony from such witnesses to the effect that if they 
could buy cheaper they could sell for less, and that customers will, in 
the over-all picture, buy where the prices are lower.” 

21 “The absence of causal connection between the Price of controls 
and the price of finished products generally * * * [was] demon- 
strated * * *.” Minneapolis-Honeywell Regulator Co. v. FTC, 191 
F. 2d 786, 790 (7 Cir. 1951), cert. dismissed 344 U. S. 206 (1952). 
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it will not arm the cause of action (‘‘ * * * where the effect 
of such discrimination may be * ° ° ”’).?? 

Impairment of competitive capacity—to the extent that 
it is attributable to purchase price—can result only from 
the fact that a merchant’s resale margin is inadequate to 
support his costs of competing effectively. 

Corollary 1: If the nonfavored purchaser’s margin 
sustains him as a healthy competitor, the mere fact that 
his competitor’s margim is larger is not the substantial 
injury to competition which section 2(a) contemplates. 

Corollary 2: If the margin of an unfavored purchaser 
will support vigorous competition by normally competent 
merchants, but he cannot get along on it, the injury to his 
competitive ability is not the result of his purchase price, 
but of his lack of usual skill and ability in his trade or of 
some other special factor in his circumstances. 

Corollary 3: If the margin available to the unfavored 
purchaser on the commodity in issue is large enough to sup- 
port healthy competition in that commodity, but the margin 
on his overall store operation is perilously slim, the likeli- 
hood of injury to him as a competitor results not from the 
discrimination in price on the commodities involved in the 
alleged violation (‘‘such discrimination’’) but rather fron 
unhealthily low margins on other commodities. 

American Oil Co. v. F. T. C. recently restated the gov- 
erning criteria2* It is true that the basis for the court’s 


22 To such an extent that even where likelihood of injury could be 
attributed to a low price in but one of several geographical areas, 
there was 10 illegality. The injury was the result of the low price, 
but not of the difference between the low and the higher prices, 
i.e., the discrimination. Shore Gas and Oil Company, Inc. v. Humble 
Oil & Refining Co., 224 F. Supp. 922 (N. J. 1963). 

23 “The adverse effect upon competition requisite to establish the 
Section 2(a) violation with which the Commission has here charged 
American is that the price discrimination creates a reasonable prob- 
ability of substantial injury to competition—such an injury as will 
with reasonable probability substantially lessen the ability of the unfa- 
vored dealers to continue to compete. Price discrimination does not 
per se constitute a violation of Section 2(a). Anheuser-Busch, Inc. 
v. F.T.C., 7 Cir., 289 F. 2d 835. The price discrimination, no matter 
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finding of no probable competitive injury was the transient 
nature of the discrimination, while in the case at bar the 
price differentials have been continuous. However, particu- 
lars of the reasons that obviate injury are not substan- 
tively significant, but only their result. That here it is due 
to the profitable margins in petitioner’s products enjoyed 
by unfavored customers, and other factors to be detailed 
below, does not destroy the applicability of American Oil 


f substantial, must in the particular factual situation involved be 
capable of raising a reasonable probability of substantially lessening 
ability to compete. The protection intended to be afforded by-the 
Statute is directed to the preservation of competition. The statute's 
concern wih the individual competitor is but incidental. Price dis- 
crimination which shifts business between competitors in a ‘second 
line’ case such as this, where competition at the customer level is 
involved, is, of course, a matter with which the statute is concerned. 
But in addition to competitors, price discrimination, and the fact of 
a shift of some business from or other adverse economic effect upon 
the unfavored customers, it is essential to the establishment of the 
violation here charged that there be a causal relation between the 
price discrimination to the favored customers and the factor relied 
upon as evidencing an actual or reasonably probable substantial les- 
sening of ability to compete on the part of the unfavored customers. 

In the instant case not only was the actual economic loss sustained 
by the unfavored Marietta dealers during the Smyrna price war 
slight, but there is a lack of any substantial evidence to support a 
conclusion that this temporary and transient limited economic impact 
was the result of American’s discriminatory price reduction to its 
Smyrna dealers, much less that it constituted a probable threat to the 
ability of the Marietta dealers to continue in competition. The 
record discloses no basis for a conclusion that there was a likelihood 
of any substantial impairment of the ‘vigor or health of the contest 
for business’ between American’s competing dealers. And that is the 
competition which is sought to be protected by the statute in the 
context of the situation here presented. Cf. Anheuser-Busch, Inc. 
¥. F.T.C.,7 Cir. 289 F. 2nd 835, 840, and authorities there cited. * * * 

In arriving at the conclusion that American’s conduct had an 
effect on customer competition proscribed by Section 2(a) the 
Commission appears to have substituted the factor of the substan- 
tiality of the temporary price discrimination—the substantial price 
differential between the favored and the unfavored dealers—for the 
substantial injury to competition, actual or reasonably probable 
requisite to the establishment of the violation charged.” 325 F. 2d 
101, 104 (7 Cir. 1963) ; emphasis added. 
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that, absent a probability, such as it describes, of com- 
petitive injury, §2(a) is not violated, regardless of what 
accounts for such absence. 


1B. Lack of Evidence as to Likelihood of Competitive Injury 


The Commission’s conclusion regarding competitive in- 
jury is rationalized wholly upon the difference in prices 
paid for petitioner’s products by AWC’s customers and 
their competitors, and a few subsidiary references which 
may be quickly disposed of. 


(i) Some Reramers Descerep Reram Sates Activities 
ux Perrrionzr’s Goops as ‘‘Kzen’’ axp Very Roven 
anp Very Exrzeme. (Op. p. 8.) 


The only such evidence was: 


a) The buyer for Jordan Marsh testified that his store 
‘cand Filene’s are keen competitors in shower curtains.”’ ** 


b) The buyer for Snellenberg testified: 


‘<Q. Can you tell us the type of competition you 
meet from those stores? A. Well, I would classify it 
= strong competition, if that is what you are looking 

or. 

Q. It is not what I am looking for— <A. I mean, 
I don’t understand the question particularly. Do you 
mean is the competition keen? 

Q. Yes. A. I would say yes, it is’? (Tr. 1254). 

c) The buyer from John Wanamaker in Philadelphia 
testified, ‘‘competition is very rough and very extreme.” ** 


These are mere conclusions, giving no indication as to 
what the witnesses meant by the terms they used. Nothing 
on the record equates them to the type of competitive injury 
contemplated by §2(a). ‘‘Keen,’’ ‘‘rough,”’ ‘‘extreme”’ 
and strong’? competition is as much evidence for as against 
the existence of healthy and vigorous competitors. Not one 
witness testified that he found the competition perilous, 
which is the truly relevant characteristic under §2(a). 
Neither is there an iota of evidence that any store was 


24 Tr, 1129. 25 Tr, 1299. 
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at all substantially hampered in the competitive battle 
by the prices it paid for petitioner’s products, or was 
not itself a “‘keen”’ competitor. To the contrary, the record 
affirmatively establishes that the caliber and vigor of com- 
petition waged by the favored purchasers was indistinguish- 
able from that of those who paid the higher prices.”¢ 


Moreover: 


a) Jordan Marsh’s buyer further testified that the com- 
petitive activities of the favored purchaser (Filene) in dis- 
playing, advertising and selling petitioner’s products was 
on the same level as that of his own store except that Jordan 
Marsh, as a matter of choice on the part of his predecessor, 
did not advertise them whereas Filene did. Filene’s was 
not a better competitor than Jordan Marsh.?* 

Clearly this witness’s characterization of competition as 
“keen”? does not imply that the viability of his store as one 
of the two ‘‘keen’’ competitors was substantially imperiled. 


b) Snellenberg’s buyer stated that all the other depart- 


ment stores (including the disfavored competitors of Straw- 
bridge & Clothier) with which he was in competition were 
“keen competitors,’’ and that they were “all about on a 
par so far as the keenness of their competition is con- 
cerned,’’ ** again affirmatively evidencing that price differ- 
ences had no implications as to ability to compete. 


c) The Wanamaker buyer further explained: 


“‘A. I think I would like to say that the very 
rough and extreme competition, it is rough and ex- 
treme competition as to acquiring the purchasing 
power of any consumer to the Wanamaker store 
versus any other store, and to make it specific as to 
Jakson shower curtains, I couldn’t truthfully say 
that any one produced or advertised or did anything 
that would be extremely different or disadvantageous 
to Wanamaker in their promotion of Jakson shower 
curtains. 


26 Tz. 868, 1111-1112, 1204-1205. 1222-1223, 1264, 1357-1359, 
1461-1462. 27 Tr. 1111-1112. 
28 Tr. 1264. 
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Q. Then as between or as amongst Gimbels, Snel- 
lenbergs, Strawbridge & Clothiers [the AMC store], 
and Lits, would you say that their competitive efforts 
against Wanamakers on shower curtains, and specifi- 
cally Jakson shower curtains, were pretty much on a 
par with each other, or did you find any one or more 
of them to be more vigorous competitors than the 
others? A. Iam sure that one at one time or another 
was more competitive than someone else, but on an 
average I do not believe they were any more eager or 
competitive to acquire the customers’ business than 
Wi er was. 

Q. So that you would consider them as giving you 
competition pretty much of the same sort amongst 
all your stores? A. Yes, sir. 

Q. No one of them stands out as being a more 
effective competitor than the others on Jakson 
oy curtains? A. I do not believe so”’ (Tr. 1358- 


(ii) One Purcuaszr Tzstirrep He Covrp Nor Be Five 
Cents Orr Wat Comestrrozs Cuarce. (Op. p. 8.) 


His point was that he could not permit a competitor to 


underprice him. He had been asked specifically about the 
competing AMC store, Filene’s (Tr. 886). However, such 
underpricing is not a factor in petitioner’s products (infra, 
p. 25), and this same witness testified that it did not in 
fact exist with respect to Filene’s specifically (Tr. 882). 


(iii) Various Reramers Testirmp Tsar Cash Dr- 
counts Were Important. (Op. pp. 8-9.) 


This case does not involve cash discounts. 

The Commission mentions them, presumably, only to 
argue that if the 2% difference they represent is im- 
portant, the greater price differentials on petitioner’s prod- 
ucts must be even more important, or—as the Commission 
puts it—‘‘substantial’? (Op. p. 9). But that is not the 
relevant substantive test. 

The determinative criterion under §2(a) is not whether 
the price differential is substantial but whether the reason- 
ably probable injury to competition is substantial (Amer- 
ican Oil, supra, p. 18). While it may be that ordinarily 
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a larger difference in price is more likely than a less sub- 
stantial one to injure competition substantially, that does 
not alter the proposition that where factually there is 
not the probability of substantial competitive injury, a price 
discrimination, substantial or otherwise, is not unlawful. 
That is the situation in this case (infra, pp. 24-28). 

As for the testimony on cash discounts themselves, 
moreover, its real theme was merely that such discounts 
were “‘important”’, insofar as petitioner’s products are 
concerned, only in the sense that it is always important to 
a businessman to make whatever additional money he can.?® 
It was not claimed that petitioner’s cash discounts were 
“‘essential’’ to the recipients’ competitive health or vigor 
or to their ‘‘financial’’ or “‘commercial life’’.>° 


(iv) Depastuextr Srores Traprronatty Work on a 
Very, Vesy Sior Mazer. (Op. p. 9.) 


The witness quoted was here discussing the margin of 
the department store as a whole (Tr. 1287), not its margin 
on petitioner’s products. 

The testimony of the same witness as to the latter left 
no doubt that notwithstanding the ‘‘nonfavored’’ price he 
paid for them their margin was very, very satisfactory. 

The Commission correctly observes: ‘‘The probable 
competitive effects may, of course, be determined by con- 
sidering only [petitioner’s] shower curtain product.”’ (Op. 
p.10.) Not only ‘‘may’’; they should be so determined, for 
if the price of petitioner’s products to disfavored customers 
yielded a non-sustaining margin, the discrimination could 
not be defended by a showing that their other operations 
were lucrative enough to make up for it. Similarly, if 
their trade in petitioner’s products is at good margins, 


29Tr. 327, 703-704, 1034-1035, 1120-1122, 1146, 1212-1213, 
1287-1289. 

2 Supra, pp. 12-13; infra, pp. 24-25. 

31 His average “mark-on” of 41-42% for petitioner’s products 
(Tr. 1281) was strikingly in excess of the average “mark-on” by 
which he operated his department over-all (Tr. 1281-1283, Resp. 
Ex. 11 in camera). 
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leaner returns from other ventures would not be the result 
of price discrimination by petitioner (supra, pp. 16-18). 


(v) Repmonp’s, or Stamrorp, Connecticut, Ner Prorrr 
Was 4 Per Cent 1x 1959. (Op. p. 9.) 


Traditionally, a new business must expect to show less 
of a net profit than can be hoped for after it has become 
established. This retailer testified, ‘‘Our business is still a 
relatively new business, we feel, and our profit picture has 
been improving every year * * ° we have been making sub- 
stantial improvement each year.’’ (Tr. 348.) His 4% net 
margin was the yield from a gross margin of 42% (Tr. 346). 
Since petitioner’s products gave him the same margin (Tr. 
346), they made available to him—even at the disfavoring 
price—an adequate and ‘‘improving’’ profit. 

Redmond’s successful and thriving entry into the market 
—apparently at the expense of the Goliath Bloomingdale 
(Redmond, nonfavored, increased its sales of petitioner’s 
products by 42% from 1958 to 1959, during which time the 
sales of Bloomingdale, the competing, favored purchaser, 
decreased by almost 9% **)—is classic evidence of the 
strongest nature against competitive injury. 

The fact, therefore, that, as a new business on a growth 
curve, he enjoyed a net profit of 4% on sales in 1958 is hard- 
ly substantial evidence that petitioner’s prices to him im- 
paired his ability to compete. 


(vi) In View or tHe Contorvous Lance DirFERENCES IN 
Prices roe Nonravorep Customers Over a Pegiop 
or Toes Wout Surety Lose roe CoMPertirive 
Conrssr IN THE Sate or Perrrioner’s Goons. 
(Op. p. 9.) 

Note the subjunctive mood of this conclusion, in contrast 

to the concrete showing that ten years’ actual market ex- 


32 Despite the fact that this AMC store was Redmond’s only 
major competitor (Tr. 341), and that it was, as well, the largest store 
in the community (Tr. 340-341, 1639-1644), Redmond’s sales of 
petitioner’s shower curtains increased 42% from $325 in 1958 to 
$461.70 in 1959 (Resp. Ex. 14A), while Bloomingdale’s sales de- 
creased by almost 9% from $17,369.02 to $15,837.77 (Resp. Ex. 15). 
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perience have shown no sign of the nonfavored customers 
losing the competitive contest. (Infra, pp. 25-28). 

What causes the Commission not to attach ‘‘any par- 
ticular significance’’ to the reality of events?** 

Because, it says, the experiences of ‘‘particular pur- 
chasers”’ are too tenuous an argument (Op. p. 9, footnote 
1); and because if the data of two years (1958 and 1959) 
are selected, and those of ten disregarded, the results 
would seem otherwise. 

As to the first of these comments, the Court will readily 
perceive that petitioner’s evidence is not limited to ‘‘par- 
ticalar purchasers”’, but relates to the total community of 
each class of purchasers, ‘‘favored’’ and ‘‘nonfavored’’, 
involved in this case. (Infra, pp. 24-28.) As to the second: 
the insubstantiality of market data for two years, when 
more were available, was the basis for vacating a Com- 
mission final order in Scott Paper Company v. F.T.C., 
301 F. 2d 579 (3 Cir. 1962). 


2. Evidence Disproving the Likelihood of Substantial 


e Injury 

A. Despite the higher price paid by petitioner’s re- 
tailer customers, they nonetheless trade in the shower cur- 
tains at a margin which implies no threat to their ability 
to remain viable and vigorous competitors. To the con- 
trary, such margin, and the profit it produces, are at 
least equal to, and in most instances higher than, the 
averages at which the purchasers customarily and suc- 
cessfully operate the department in which petitioner’s 
goods are sold.* Even if, as one witness stated (Op. p. 9), 
“Department stores traditionally work on a very, very slim 
margin’’ (footnote 20, supra, indicates department stores 
average ‘‘from 30 to 40 per cent gross profit’’), it would 


3 Or to all the other evidence described at pages 25-28 to follow, 
which the Commission, for no given reason, treats as though it were 
not even in the record. 

* Tr. 345-346, 348-349, 359, 504, 679-699 (especially 689-690, 
693-694). 863-866, 881, 1112-1113, 1163, 1166, 1215-1216, 1279- 
1286, 1359-1361, 1362-1368, 1376, 1468-1469, 1471. 
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mean only that competitive injury from too slim storewide 
margins is the result of low margins on products that are 
not involved in alleged price discrimination by petitioner 
(supra, p. 17). 

Upon the record herein as to such margins (coupled with 
the market data to be discussed below as to their actual 
effect), the prices paid by the nonfavored retailers for 
petitioner’s shower curtains do not threaten their ‘‘com- 
mercial death’? in that line, nor does the dealers’ financial 
livelihood in petitioner’s shower curtains ‘‘depend on the 
aggregate of small margins of profits’? (cf. supra, pp. 
12-14). 

B. The price differential enjoyed by retailers who 
purchase from AWC does not result in a competitive advan- 
tage in the market place. 


(i) There is no retail price competition.** 

(ii) Retail sale of petitioner’s merchandise is of 
a stable a: d staple nature, not characterized by vig- 
orous competitive effort.** 

(iii) Retailers who pay the higher price are un- 


able to observe any greater vigor of competition for 
resale of petitioner’s products from the favored than 
from the disfavored purchasers.** 


C. It may be expected that if competitive injury 
were substantial its impact would show most markedly upon 
the smaller shop owners. No evidence of that, however, can 
be found here. Rather, they appeared quite successful and 
complacent. Howell Brothers Inc., of Boston, for example, 
when asked whether Jordan Marsh and Filene are its major 
competitors on petitioner’s shower curtains, replied: 

“‘T would assume so. We don’t feel that they are 
competition to us. We honestly—I honestly don’t 
shop the department stores, because I don’t want to 
get in that field, so that we feel that if a customer 
wants something of quality or style, they will come 
up to us if they want something; so, to my way of 
thinking, they shop us a lot more than we shop them. 


35 Tr. 357-358, 750, 882, 1046. 
36 Tr. 1223, 1462, 1190. 
37 Footnote 26. 
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* °° We don’t want to compete with the department 
stores. We have no intention of putting Jordan 
Marsh or Filenes out of business.’’ ** 

Similarly, Buddye Jacobs of Philadelphia kept stressing 
that “‘there was no competition’’ with its operation because 
of its distinctive and exclusive nature.*® 

Stamford, the third market area under scrutiny, was no 
exception. To the contrary, see page 23 above. 

2D. Actual market experience furnishes the best evi- 
dence as to likelihood of competitive injury. Consolidated 
Foods, supra, pp. 10-11. Application, over a period of ten 
years (the longest period for which petitioner had records 
available to permit such analysis ‘*°), of the traditional 
criteria for evaluating injury to competition demonstrates 
that such injury does not occur. 

E.g.: 


(i) If price differentials on petitioner’s prod- 
uets were likely to injure competition, one would ex- 
pect a pattern over the years in which the retailers 
paying higher prices experience a diminishing share 


of market. That has not occurred.“ If anything, 
the trend is in the other direction. 

(ii) Similarly, if the price differential did tend 
to injure competition, one would expect that over the 
years the business of those retailers who enjoyed the 
lower price would have shown a better growth curve 
(or a lesser decrease) than that of the retailers who 
paid the kigher price. Again, there is no such pat- 
tern,‘ and what indications there are lead to the 
opposite conclusion.** 


38 Tr. 882-883. 

*9 Tr. 1161-1162, 1167-1169, 1172-1174. 

4° Tr. 1629-1630. 

41 Resp. Ex. 17-A,B, Tr. 1595-1596; Resp. Ex. 19-A,B; Resp. 
Ex. 21-A,B. 

42 Their share of market increased in one area from 7.5% to 
12.5% (Resp. Ex. 17-A,B) and in another from 74.7% to 81.1% 
(Resp. Ex. 19-A,B). In the third it remained, for all practical pur- 
poses, at the same figure (Resp. Ex. 21-A,B). 

43 Resp. Ex. 16-A,B; Resp. Ex. 18-A,B; Resp. 20-A-B. 

44In one market area the business of the non-AWC customers 
increased 82.5% while that of AWC’s customers declined 1.3% 
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(iii) The number-of-competitors test, familiar in 
evaluating anti-competitive effects, does not substan- 
tiate any likelihood of injury. In one of the three 
market areas studied, the unfavored competitors did 
not diminish over the years studied.** In the remain- 
ing two they increased.*® 

(iv) Statistics available for the two year period 
used by the Commission as evidence in this case allow 
a controlled study of the precise question. 

Despite the price advantage AWC customers en- 
joyed on all other patterns of petitioner’s shower 
curtains, they paid virtually the same price for the 
Aquafaille pattern as did their competitors.“ Thus, 
if price differentials had any substantial impact upon 
competition, one should expect to find AWC’s cus- 
tomers enjoying a greater share of market in the 
items which they purchased at the greater price ad- 
vantage (all non-Aquafaille styles) than on the one 
(Aquafaille) which gave them little such benefit. The 
actual evidence, however, is to the contrary. Thus, 
of the three market areas studied, the percentage of 
market of AWC customers in non-Aquafaille versus 
Aquafaille patterns was: * 


AWC Share/Mkt AWC Share/Mkt 
Non-Aquafaille Aquafaille 
98.3 


87.8 


19.3 
Composite sales in 
all three areas .. 29.3 36.1 


Summarizing the objective and uncontested market ex- 
perience over a substantial period of time, the nonfavored 
customers do not suffer in share of market, sales volume, 
or entry or survival. Their share of market is better for 


(Resp. Ex. 16-A,B). In another, the business of the former increased 
64.2%, while that of the latter increased only 13.1% (Resp. Ex. 
18-A,B). In the third, the progress of both was virtually identical 
(Resp. Ex. 20-A,B). 

45 Comm. Ex. 162-A. 

4° Comm. Ex. 162-B,C. 

47 Le., $2.81 for AMC stores, $2.90 for others. Resp. Ex. 3-A; 
Comm. Exs. 2B, 3B, 4B, 5B, 29E. 

48 Resp, Ex. 22. 


28 


those patterns where the price differential is larger than 
for those where it is very small. 

Where, then, on such a record as has been described in 
the preceding pages, is there substantial evidence for 
the Commission’s conclusion that ‘‘over a period of years” 
the nonfavored customers ‘‘would surely lose the competi- 
tive contest in the sale of [petitioner’s] goods’? 


3A. A Presumption of Competitive Injury Loses its 
Probative Value in the Presence of Evidence 
to the Contrary 


A prima facie presumption disappears from a case once 
substantial countervailing evidence has been introduced; 
and it cannot thereafter be weighed as evidence against the 
actual proof. 

Thus, in a case involving one of the strongest of the pre- 
sumptions—that against suicide—the Supreme Court re- 
ferred to ‘‘the rule that the presumption is not evidence 
and ceases upon the introduction of substantial proof to 
the contrary.”’ *® 


In the within case, the evidence is certainly ‘sufficient 
to sustain a finding”’ that competitive injury is not reason- 
ably probable.*° It follows, then, that the rule of law 
stated by the Supreme Court must operate, and the prima 


4° New York Life Insurance Co. v. Gamer, 303 U. S. 161, 170 
(1938). After citing authorities for that statement, the court con- 
tinued, at page 171: 

“Upou the fact of violent death without more, the presumption, 
ie., the applicable rule of law, required the inference of death by 
accident rather than by suicide. As the case stood on the pleadings, 
the law required judgment for plaintiff. * * * It was not submitted 
on pleadings but on pleadings and proof. In his charge the judge 
had to apply the law to the case as it then was. The evidence being 
Sufficient to sustain a finding that the death was not due to accident, 
there was no foundation of fact for the application of the presump- 
tion; and the case stood for decision by the jury upon the evidence 
unaffected by the rule that from the fact of violent death, there being 
nothing to show the contrary, accidental death will be presumed. 
The presumption is not evidence and may not be given weight as 
evidence.” (Emphasis added.) 

5 Supra, pp. 24-28. 
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facie presumption ‘‘ceases”’ and ‘‘may not be given weight 
as evidence.’’ 

In Harlem Taaicab Ass’n v. Nemesh, 89 App. D. C. 123, 
191 F. 2d 459 (D. C. Cir. 1951), this Court stated, at page 
461: 

‘¢When substantial evidence contrary to a pre- 
sumption is introduced, the underlying facts that 
originally raised the presumption may or may not 
retain some degree of probative force as evidence 
but they no longer have any artificial or i 
force; in other words, ‘the presumption falls out of 
the case. It never had and cannot acquire the at- 
tribute of evidence in the claimant’s favor. Its only 
office is to control the result where there is an en- 
tire lack of competent evidence’ * ° °[citing Del 
Vecchio v. Bowers, 296 U. S. 280, 286 (1935)].”” 


In this case, the price differentials alone do not possess 
any ‘‘degree of probative force as evidence’’ that substan- 
tial competitive injury is likely to result. They link to that 
conclusion only by process of inference and, therefore, 
lose that ‘‘artificial or technical force’? once ‘‘com- 


petent’’ evidence to the contrary enters the record.** 


51 A clearly illuminated exposition of the rule appears in O’Brien 
v. Equitable Life Assurance Society of the United States, 212 F. 2d 
383, 386-387 (8 Cir. 1954), cert. den. 348 U. S. 835 (1954) : 

“The presumption of accidental death, while accomplishing the 
function of evidence in so far as plaintiff’s initial burden of going 
forward is concerned, nevertheless is not evidence of the fact presumed 
and is merely a rule of procedure or ‘rebuttable legal presumption’. It 
casts upon defendant the burden of going forward with substantial 
evidence to the contrary which, if adduced, destroys the procedural 
presumption on which plaintiff had relied as an evidentiary substitute. 
As so strikingly quoted by Justice Lamm of the Missouri Supreme 
Court in Mackowick v. Kansas City, St. J. & C. R. R. Co., 1906, 
196 Mo. 550, 94 S. W. 256, 262. ‘“Presumptions * * * may be 
looked on as the bats of the law, flitting in the twilight, but dis- 
appearing in the sunshine of actual facts”.” * * * 

Once the presumption is destroyed it is no longer a question of 
plaintiff's prima facie case versus defendant’s affirmative defense, but 
rather has plaintiff made out a continuing prima facie case at all.” 
(Emphasis added.) 
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3B. Even if the Prima Facie Inference Could Still Be 
Weighed as Evidence, It Would Not Be Substantial 
Evidence on the Whole Record 

A price advantage to a purchaser is not in and of itself 
an injury to competition with him. It must first be trans- 
lated into a use which the disfavored purchaser cannot af- 
ford to meet and which, left unmet, may reasonably be 
expected to impair substantially his competitive ability. 

The role played by size of the margins available to 
nonfavored purchasers is vital to the question of competi- 
tive injury. If, despite the higher purchase price, they 
nonetheless enjoy margins which enable them to equal the 
competitive moves of favored purchasers (such as price 
reductions, or advertising or other promotional activities) 
and thus maintain trade in the commodities that is fruitful 
and healthy, their ability to compete has not been substan- 
tially injured. 

It is not surprising, therefore, that in Morton Salt the 
Supreme Court declared it “self-evident”? that a price dis- 
crimination implies a reasonable possibility that competi- 
tion may be adversely affected. Not only did that case 
involve the food industry, in which margins are tradition- 
ally at the lower, if not the lowest, level of retailing,®? but 
the margins available on the particular commodity con- 
cerned were apparently lower than the average even for 
food,** and the price differential was utilized by some 
favored purchasers for resale price competition (supra, 
p- 15). 

Here, by contrast, the disfavored purchaser operates 
on a gross margin of approximately 7214%.™ 


52 See footnote 20, supre. 

53 In footnote 20 of Morton Salt, at page 53, the Supreme Court 
refers to the Commission’s finding : 

“Salt is a staple commodity with a medium turnover and is 
generally sold by wholesalers to their retail customers on a lower 
margin of profit than that received on other commodities.” 

24 Based upon the same formula used by the Commission in reach- 
ing an 18% figure for the price differential (Op. pp. 7 and 9), i.e., 
percentage of purchase price. Thus, the disfavored purchaser buys 
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It is not at all certain that the Supreme Court would 
have deemed it ‘‘self-evident’’ that unfavored purchasers 
enjoying such a margin could, without more by way of evi- 
dence, be reasonably expected to suffer substantial com- 
petitive injury.** 

Even if it would have so declared, however, so tentative 
an inferential link must snap under substantial specific evi- 
dence to the contrary. Theoretical reasoning—speculation, 
however rational—must yield to concrete evidence that its 
processes do not hold true in a particular case (‘bats °° ° 
disappearing in the sunshine of actual facts’’). 


POINT II 


Petitioner not having been shown to have charged 
the discriminating price cannot be held liable for it 
under Robinson-Patman Act § 2(a). 


The nucleus of a §2(a) violation is the charging of a 
discriminatory price.5* To offend, one must first discrim- 


petitioner's products at 42% off the retail resale price. His cost, 
therefore is 58% thereof, and his margin on purchase price 42/58 
or 724%44% 

55 “We find that the record fails to support inferences that com- 
peting producers will not be able to meet the problems posed by 
respondent’s pricing program without impairment of service or effi- 
ciency ** *”. Yale and Towne, 52 F.T.C. 1580, 1603 (1956). 

“Any inference of adverse competitive effect of the resulting 
price differences must be supported by additional circumstances. In 
other cases, some of the factors which have been considered important 
in this respect have been the magnitude of the discriminations, the 
intensity of competition as between the favored and the non-favored 
purchasers and the margins of profit obtained by the purchasers on 
resale of the commodities involved. In the absence of evidence such 
as this or a showing of other circumstances from which it might be 
concluded that purchasers paying the higher prices have been or may 
be handicapped in competing with purchasers paying the lower prices, 
dismissal of the complaint was proper.” Page 2 of concurring opinion 

Commissioner Anderson, in Matter of Fred Bronner Corporation, 
et al., 57 F.T.C. 771, 785-786 (1960) ; and consider, again, Consoli- 
dated Foods, supra, pp. 10-11. 

56“ * * * it shall be unlawful for any person * * * either directly 
or indirectly, to discriminate in price between different purchasers 


ee” 
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inate; and to discriminate he must charge at least two 
different prices. If he charges but one he does not, by 
definition, discriminate ; and he can hardly be held to charge 
a price which he neither sets nor controls.°? 

The Commission’s decision holds petitioner liable for 
prices charged by AWC and paid to AWC by AMC stores. 
The record is inviolate, however, that these prices were 
determined solely by AWC. Not by the stores.5* Not by 
petitioner. (Tr. 251.) 

How, then, does the Commission reach that result? 

By two supposed routes, evidently: 

1. That petitioner maintained a number of commercial 
contacts with the AMC stores which are characteristic of a 
customer relationship, and hence they were petitioner’s 
“‘real purchasers and customers’’ and ‘‘in reality’? pur- 
chased from it. (Op. pp. 5, 6.) 

2. That the AMC stores, through intercorporate rela- 
tionships, controlled AWC’s prices to them, and that peti- 
tioner, knowing or chargeable with knowledge of this, stands 


responsible for such prices. (Op. p. 5.) 


57“There must be proof that a seller has charged one purchaser 
a higher price for like goods than he charged one or more of the 
purchaser’s competitors. Federal Trade Commission v. Morton Salt 
Co., 334 U. S. 37, 45, * * * 1 ALR 2(d) 260.” Chicago Sugar Co. 
v. American Sugar Refining Co., 176 F. 2d 1,7 (7 Cir. 1949), em- 
phasis added. 

“I am of the opinion that under Section 13(a) of the Robinson- 
Patman Act, * * * it is requisite in order to show any actionable 
unlawful conduct in a discrimination in price that there must be twe 
purchases from the party charged with such discrimination and that 
such discrimination involve two purchasers.” Klein v. Lionel Corp., 
138 F. Supp. 560, 563 (D. C. Del. 1956), aff'd 237 F. 2d 13 (3 Cir. 
1956), emphasis added. 

“‘Thnical’ or not, the statute very plainly requires at least two 
sales, ons at a ‘high’ price and one at a ‘low’ price.” Forster Manu- 
facturing Co., Inc., CCH Trade Reg. Rep. $16,243 at p. 21,073 
(F.T.C. 1963). 

58 Tr. 246, 251-252, 511, 701, 1030-1031. 
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We shall deal with these in sequence. 


1. ‘‘While AWC * * ® was technically a whole- 
sale purchaser, in reality the goods were purchased 
by the individual stores.’’ 


‘<TPetitioner’s] actions towards these stores de- 
note a buyer-seller relationship. [Petitioner] treated 
the AMC stores as its customers, as shown by the 
regular contacts.”’ 


‘‘A WC was technically the customer but the real 
purchasers and customers were the stores.’’ (Op. 
pp. 5, 6, 7.) 

From the commercial standpoint a buyer-seller rela- 
tionship may have many facets, none of which has any- 
thing to do with pricing or price discrimination, where the 
crucial factor is control over the relevant prices. Where 
the issue is price discrimination, control of price is the 
pertinent element (National Parts Warehouse, discussed 
below, footnote 60).5° 

The Commission’s own opinion recognizes American 


News, upon which it relies, as holding that a retailer who 
purchases from a wholesaler ‘‘may nevertheless be a ‘cus- 
tomer’ or ‘purchaser’ of the manufacturer if the latter 


59 This emerges clearly in the cases where the necessary relation- 
ship between a supplier and a dealer to support a Robinson-Patman 
Act violation has been found notwithstanding an absence of privity 
between them insofar as passage of title is concerned. In such de- 
cisions, it has been expressly pointed out that control over the price 
paid by the “indirect customer” is a necessary element to the “indirect 
supplier’s” liability. Kraft-Phenix Cheese Corp., 25 F.T.C. 537, 
542 (1937) ; Champion Spark Plug Co., 50 F.T.C. 30, 45 (1953). 

“A retailer is none the less a purchaser because he buys indirectly 
if, as here, the manufacturer deals with him directly in promoting the 
sale of his products and exercises control over the terms upon which 
he buys. In none of the cases where a court has failed to find a 
seller-customer relationship has there been a showing of both price 
control and direct dealings.” American News Co., The Union News 
Company, 58 F.T.C. 10, 25 (1961). 
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deals directly with the retailer and controls the terms upon 
which he buys.’’ (Op. p. 7, emphasis added.) 

While suppliers who ship merchandise to a retailer and 
maintain with it the type of commercial relations which 
the Commission catalogs at page 6 of its decision may 
ordinarily also charge the price the retailer pays, that 
does not mean that this petitioner, when it does not charge 
or control the price, should be held liable as though it did. 

The error of the Commission’s decision is distilled into 
the keystone sentence of its conclusory paragraph on this 
subject: 


“‘Except for the mechanics of ordering and bill- 
ing, [petitioner] dealt with AMC stores exactly the 
same way as if AWC were out of the picture.”’ 


6° In Matter of National Parts Warehouse, et al., CCH Trade 
Reg. Rep. {16,700 F.T.C. 1963), the Commission was faced with a 
distributor which performed almost the entire classic array of com- 
mercial functions appropriate to a wholesaler. “NPW performs 
many of the functions that a warehouse distributor normally per- 
forms, purchasing for its own account, warehousing merchandise, 
billing its jobber customers at the manufacturer’s suggested jobber 
prices, and settling its accounts with suppliers on a monthly basis, 
receiving discounts and allowances from the suppliers in accordance 
with its arrangements with them. It employs only one salesman, how- 
ever, and his duties are restricted to sales to non-partners. Smith, 
the general partner, spends an average of two days a week in the 
field calling on the jobber partners [vendees].” (CCH Trade Reg. 
Rep. at p. 21,611.) 

Nevertheless, the Commission held the jobbers who purchased 
from NPW to be favored customers of the manufacturer vendors on 
the basis that the suppliers and the jobbers controlled the prices 
charged by NPW, the Commission stating: “NPW’s ‘control’ over 
the prices it ‘charges’ its own jobber partners is, figuratively speak- 
ing roughly comparable to that exercised by 2 sieve over water 
being passed through it.” (CCH Trade Reg. Rep. pp. 21,612-21,615.) 
It is interesting to note that the Commission separated control over 
price from control over other management functions, declaring that 
only the former is significant to resolving a price discrimination 
charge. (CCH Trade Reg. Rep. pp. 21,612-21,613.) 
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‘‘Exactly the same way’’—that is—except for the 
pivotal fact that petitioner did not determine, control, or 
charge the price.*? 


2.a) ‘‘The corporate entity may be disregarded 
when the failure to do so would enable the corporate 
device to be used to circumvent a statute.”’ (Op. p. 5.) 

This sentence is subject to considerable gloss. 

Whether or not the ‘‘use’’ made of a subsidiary corpora- 
tion ‘‘cireumvents’’ a statute depends upon the nature of 
the statute and the effect of the subsidiary’s use in the par- 
ticular situation. 

The two authorities relied upon by the Commission to 
support the quoted sentence,*? and the one authority cited 
for comparison with, not in support of, the Commission’s 
ultimate conclusion of law in this respect, * are not truly 
piercing-the-corporate-veil cases. 

The characteristic of such cases is tersely summarized 
in National Lead Co. v. F.T.C., 227 F. 2d 825, 829 (7th Cir., 
1955), reversed on other grounds, 352 U. S. 419 (1957), 


where the Court of Appeals held that in order to disregard 
the separate corporate entity, ‘‘ * * * there must be evidence 
of such complete control of the subsidiary by the parent as 
to render the former a mere tool of the latter * * °.”” 


61 At page 6 of its decision the Commission asserts that there 
is evidence petitioner influenced “at least to some extent, the terms 
upon which the AMC stores bought.” All it cites for this is testimony 
by petitioner’s president that he “think[s]” that when petitioner 
gives AWC a credit for markdowns, advertising allowances and the 
like, that AWC gives the store a proper credit. The Commission 
then inflaes “think” into “knew”. Even knowledge, however, is not 
the equivalent of control (assuming that markdown credits, adver- 
tising allowances and “such like” are terms of price). The point 
remains, and this reference to the record does not change it, that 
whether or not such credits and allowances were granted by AWC 
to the AMC stores depended entirely upon AWC’s determination, 
not petitioner’s. 

62 Corn Products Refining Company v. Benson and Mennen Co. 
v. F.T.C. (Op. p. 5). 

63 Moog Industries, Inc. v. F.T.C. (Op. p. 7). 
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None of the Commission’s reference authorities required 
that the separate corporate existence of a subsidiary be 
disregarded.“ 

In the case at bar the issue is whether petitioner charged 
the prices that the AMC stores paid. The record is clear 
that it did not. It charged the prices that AWC paid; and 
AWC charged the prices that the AMC stores paid. The 
mesne intercorporate linkage between the AMC stores and 
AWC does not change petitioner’s sales and prices to AWC 
into sales and prices which petitioner charges to AMC stores 
unless, as will be shown from the authorities to be discussed 
below (pp. 38-39), a sufficient legal basis other than the 
mere corporate structure itself has been proven for treat- 
ing as a nullity the separate corporate entities of the AMC 
stores, AMC, and AWC. 

Moog comes closest, of the Commission’s three refer- 
ences, to a true piercing-of-a-corporate-veil case. It is 


“ In Corn Products the parent contended that purchase of corn 
futures contracts to offset fixed price contracts with its wholly- 
owned subsidiary were bona fide hedging transactions within the 
meaning of the Commodity Exchange Act. The Court disagreed, 
reasoning that since any profits earned or losses incurred by the sub- 
sidiary would mure to the parent, the transaction was not a true 
hedging, as it did not shift a risk of loss (232 F. 2d, at p. 565). 
The issue was whether or not the parent faced a risk by virtue of 
fixed price contracts with a subsidiary; not whether it so controlled 
the activities of the subsidiary as to render it a “mere tool.” The 
significance of the parent-subsidiary relationship lay not in the con- 
trol feature of the stock ownership, but in the flow of profit from 
subsidiary to parent that counteracted the element of risk the latter 
would otherwise face. The holding was in no way disconsonant with 
recognition of the subsidiary’s separate existence as an independent 
legal entity. 

Likewise, in Mennen, the subsidiary was the appointed agent of 
the parents who formed it. (“ * * * these individuals * * * retailers 
* * * organize themselves into a corporation which they constitute 
their agent for purchasing purposes * * *”. 288 Fed. 774, 781). 
Fi a pS en I Ra ea hee 
suppliers who dealt with the agent (the subsidiary) was not a matter 
of disregarding corporate entity, but of fundamental agency doctrine. 
The issue was privity of contract, through the medium of an agent, 
not piercing a corporate veil. 
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revealing, therefore, that the Commission cites it for com- 
parison rather than as a holding in point. The reason is 
quickly discernible from the following portion of the court’s 
recital of the facts: 


‘cA member of a group would forward his orders 
directly to petitioner, with a copy to the group’s 
office, or through the group’s office. Petitioner would 
then ship the goods directly to the member, but would 
bill the group’s office which would pay the bills and 
the member would later reimburse the group’s office. 
At the end of each year, petitioner totaled the com- 
bined purchases by all members of the group and 
paid a rebate, in the scheduled percentage applicable 
to the total of those combined purchases, to the 
group’s office, which, in turn, distributed the rebate 
to its members on the basis of the amount of their 
respective purchases’’ (238 F. 2d, at pp. 47-48). 

It is not surprising that upon such facts there was no 
challenge on appeal of the Commission’s finding that the 
intermediary buying groups—which the Commission would 
here hold to be AWC’s analogue—were ‘‘in reality book- 
keeping devices for the collection of rebates, discounts and 
allowances received from sellers on purchases made by its 
jobber members,”’ so that such jobber members ‘‘in fact, 
purchased their requirements of petitioner’s products di- 
rectly from petitioner * * * ’’ (238 F. 2d, at p. 48). 

But here the determinative facts are virtually a polar 
reversal of those in Moog. It is clear that in Moog the 
vendor exercised complete dominion over the prices paid by 
the vendees. The group buying associations played no part 
in determining them. Indeed, those associations did not 
undertake any commitment to buy, or risk of reselling the 
merchandise, or credit risk with respect to the member pur- 
chasers. Quite the contrary where AWC is concerned.* 

Also, in Moog, any net income which accrued to the 
buying group was distributed to members in ratio to their 
purchases. In any case where the surplus accumulated by 
an intermediary out of a vendee’s purchases is distributed 
to the vendee in ratio to those very purchases, the result—by 


65 Op. p. 4, Resp. Ex. 1A-1M, Tr. 107, 250, 270, 312, 313. 
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formula—is necessarily that the price the vendee pays is 
the price the vendor has charged, plus only a proportionate 
share of whatever actual out-of-pocket expenses, without 
profit, the intermediary has incurred.** 

Thus Moog, without regard to piercing-the-corporate- 
veil concepts, was simply a case in which a vendor 
controlled the prices which both the favored and the non- 
favored competitors paid. Hence, such a vendor ‘‘discrim- 
inate[d] in price.”? By its contrast in this essential respect 
Moog emphasizes that the vendor in this case, who does not 
control the price paid by the ‘‘favored’’ competitor, does 
not discriminate with respect thereto. 

The concept that different corporations are distinct legal 
‘entities, even when totally affiliated with each other, is not a 
matter of superficial form to be disregarded at will. It is 
substantial enongh to support an unlawful conspiracy under 
the Sherman Act.” 


6 Here the situation is pivotally different. AWC operates for 


profit; and if the AMC stores are eventually to receive such profit, 
it would be in ratio to their shareholdings, not to their purchases 
from AWC (Tr. 213-214, 221-222, 246, 247-249, 256) ; 7.e., it would 
be an investment dividend as distinct from (as in Moog) a patronage 
dividend. The difference is quickly demonstrable. 

Thus, AMC stores which do not purchase from AWC would 
nonetheless share in its profits. (AMC stores are under no compui- 
sion or pressure to buy from AWC. Tr. 498, 499, 504, 507, 658-659, 
1029-1030. In the two years used illustratively in this case, three 
AMC shareholders—The Emporium-Capwell Co., B. Forman Co., 
and J. Goldsmith & Sons—did not buy any of petitioner’s products 
from AWC. Comm. Exs. 17, 18, 19.) Those AMC stores which 
buy in larger volume from AWC would not thereby increase their 

innate share in the dividend distribution; nor would those 
who purchase less lose out as a result. All of them would share in 
profits derived by AWC from sales to non-shareholder customers. 

It is thus inescapable that any ultimate division of AWC profits 
among AMC stores would not be in the nature of readjusting the 
prices they had paid for petitioner’s products, but rather would accord 
completely with the payment of dividends that is familiar in any nor- 
mal corporate operation. 
© Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 
U. S. 211, 214-15 1951); Timken Roller Bearing Co. v. United 
States, 341 U. S. 593, 606-07 (1951). 
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If separate corporate entity, as between parent and 
subsidiary, has sufficient legal significance to generate an 
offense that would not otherwise exist, it must be equally 
capable of supporting a defense. We are unaware of any 
principle that the integrity of such separate entities may 
be accepted or rejected depending upon which will serve to 
cast a defendant into illegality. 

The Nuarc Company v. Federal Trade Commission, 316 
F. 2d 576 (7 Cir. 1963) demonstrates that, contrary to 
the Commission’s proposition, corporate entity is not to 
be disregarded merely because there would otherwise be 
a Robinson-Patman Act violation by shareholders. 

Baim & Blank Inc. v. Philco Corp., 148 ¥. Supp. 541 
(E. D. N. Y. 1957) held that parent and subsidiary cor- 
porations were different sellers, where each determined its 
own prices for the same merchandise. No violation of law 
attended the difference in prices at which they sold to com- 
peting retail stores. The parent-subsidiary relationship, in 
and of itself, was insufficient to create a unity of sellers. 
Neither, then, can it destroy the legal distinctiveness of 
buyers. 

Healy v. The House of Seagram, Inc., —— ¥. Supp. —, 
CCH Trade Cases, 70,121, (D. C. Ill. 1961), echoing 
National Lead (supra, p. 35), refused to disregard sepa- 
rateness of corporate entities simply because of stock own- 
ership, holding: ‘‘As has been previously suggested, stock 
ownership alone is not sufficient to enable the court to dis- 
regard the corporate entity. There must be such control 
over the subsidiary or subsidiaries that they are in effect 
mere agencies or instrumentalities of the ‘owner’ corpora- 
tion.’? (CCH Trade Cases, at p. 78,501.) 

The evidence in this case is uniform that the AMC 
stores do not exercise operational control over AWC or its 
prices. The Commission’s contrary conclusion rests wholly 
upon the AMC stores’ ownership of the stock of AMC, 
which in turn owns the stock of AWC; plus an interlock 
of AMC officers with AWC directorships, officers and some 
personnel (Op. pp. 3-4). None of the AMC officers or of 
the AWC officers, directors or personnel, however, was 
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affliated with any of the AMC stores (Tr. 230-231, Comm. 
Exs. 16, 20A-D), and nothing in the record evidences such 
exercise by the AMC stores of their stock ownership as to 
preempt AWC’s decisional control over the prices it 
charged them. To the contrary the record affirmatively 
establishes that AWC exercised that function itself,** even, 
as is typical of any independent trader, to reducing prices 
when necessary to get rid of stock it cannot otherwise sell 
(Tr. 313). 

Even if it could be concladed (which it cannot) that 
AMC controlled AWC’s prices through a community of 
personnel, that would not supply the necessary breach 
through the separate entities of the purchasers themselves, 
the AMC stores. They stand upon this record as nothing 
more, vis-a-vis AWC prices, than mere shareholders of 
AMC and vendees of AWC. 

The Commission’s explanation for holding petitioner 
liable (ie., that AWC is a device controlled by the AMC 
stores for enabling them to purchase petitioner’s products 
at discriminatorily low prices **) does not meet the issue of 
whether it is the petitioner who charges or controls those 
low prices to such stores. The question is not whether AMC 
stores buy petitioner’s products at prices lower than their 
competitors’. It is whether petitioner charges or controls 
those prices. Proof of the one is not proof of the other. 

By its insistence that petitioner charges the prices the 
AMC stores pay, the Commission falls squarely into a 
doctrinal dilemma which reflects the unsoundness of its 
starting point. 

The irrefutable facts in this case as to prices are: 7° 


1. AWC pays petitioner a sum of money equal 
to the product’s list price minus a discount of 50%; 


68 Tr. 246, 251-252, 511, 701, 1030-1031. 

69“The benefits in connection with the lower prices received 
through AWC flowed directly to the AMC stores * * * [T]he special 
prices [petitioner] accorded to AWC inured directly to the benefit 
of the AMC retailers * * *” (Op. p. 5). 

70 Resp, Ex. 1A-M, Tr. 189-190, 306-310; Resp. Ex. 3A, Tr. 
508-510; Op. p. 7. 
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2. AMC stores pay AWC a sum of money equal 
to the product’s list price minus a discount of 
474%. 

If it is petitioner who charges what the stores pay, 
which of these two, different prices does petitioner, accord- 
ing to the Commission, charge them? The Commission’s 
quandary in answering that is patent: 


1. If it maintains that petitioner charges the 
stores 50% of list, its position conflicts with the fact 
that the stores cannot and do not buy the products 
a cheaply, but must expend 5214% of list to obtain 


em. 

2. On the other hand, to claim that petitioner 
charges the stores 5214% of list would be at war 
with the evidence that the only price petitioner bar- 
gains for, agrees to, bills at and receives on such 
products is 50% of list. 


It is no surprise—although it is mightily revealing— 
that the Commission hedges on this choice, never com- 
mitting itself to one position or the other. It simply re- 
cites facts, trying to make it sound as though petitioner 
charges the stores 50% of list (although never flatly saying 
so), while admitting, at the same time, that they pay 
521%4%.™ 

The indigestible fact in all of this, so far as the Com- 
mission’s legal position and decision is concerned, is, of 
course, that there really are two different prices: the one 
that AWC pays to petitioner, and the one the stores pay to 
AWC; and that the latter price, upon which petitioner’s 


71 “AWC was billed at the so-called ‘list price’, less a discount of 
50 percent resulting in cost differences between AWC (AMC stores) 
and other retailers of as much as about 18 percent in favor of AMC 
stores. * * * AWC billed the AMC stores at list prices less a discount 
of 4714 bercent, or, to put it another way, at a markup of about 5 
percent over its costs.” (Op. p. 7, emphasis added.) 

“On February 3, 1958, John H. Pray, a store in Boston, bought 
Lace Stripe pattern curtains for $6.00 a set, while at the same time, 
Filene’s, AMC store in Boston, received this item through AWC at 
$9.90 less 50 percent, or $4.95 per set. There was, however, a 5 
percent additional charge to the AMC store by AWC.” (Op. p. 11, 
emphasis added.) 


42 


liability hinges, is in truth controlled, fixed, charged, billed, 
received, and profited from by AWC.” 


2b) ‘‘While AWC, so far as [petitioner’s] prod- 
ucts were concerned, was technically a wholesale 
purchaser, in reality the goods were purchased by the 
individual stores.’’ 

‘< AWC was technically the customer but the real 
purchasers and customers were the stores.”? (Op. 
pp. 5, 7.) 

Apparently the Commission distinguishes between those 
who are customers by legal (technical) criteria,’* and 
those who would be so characterized by some standard 
other than legal (which the Commission does not identify). 
It is difficult to understand how petitioner’s legal rights 
are to be compromised by rejecting familiar legal criteria 
in favor of unarticulated, non-legal determinants.”* 

What the Commission probably means is that, due to the 
manner in which AWC operates, the AMC stores have pur- 
chased petitioner’s products at the same prices as though 
petitioner had unlawfully discriminated in price between 


them and their competitors. 


72 Note emphasized portions of Commission’s opinion in pre- 
ceding footnote. As to AWC’s profit: Tr. 129-130. 

73 Legally [“technically”(?)] a wholesaler is one who buys for 
resale to 2 vendee other than 2 consumer. Harris v. Hammond, 51 F. 
Supp. 91 (S. D. Ga. 1943), states, at p. 94: “* * * to sell to those 
who sell again * * * is the ordinary test for determining if one is a 
wholesaler.” Similarly, F.T.C. v. Ruberoid Co., 343 U. S. 470, 475 
(1952), clearly posits that the “real functional differences” are the 
levels at which the “purchasers * * * in fact compete.” The legal con- 
templation of a wholesaler had earlier been defined in the following 
clear terms by the Second Circuit Court of Appeals in Mennen Co. v. 
F.T.C., 288 Fed. 774, at 782 (1923): “Whether a buyer is a whole- 
saler or not does not depend upon the quantity he buys. It is not 
the character of his buying, but the character of his selling, which 
marks him as a wholesaler, as this Court pointed out in Great Atlantic 
& Pacific Tea Co. v. Cream of Wheat Co. (277 Fed. 46). A whole- 
saler does not sell to the ultimate consumer, but to a ‘jobber’ or 
to a ‘retailer’.” 

74 By recognizing AWC as “technically a wholesale purchaser”, 
the Comrnission must accede to the consequence that in contempla- 
tion of law AWC is the vendor to the AMC stores. (Footnote 73.) 
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Emotionally directed as that may be, it does not satisfy 
the legal elements of a section 2(a) charge against peti- 
tioner. The test of its liability under that statute is whether 
it has charged—or, minimally, controlled—each of the dis- 
crepant prices which, together, are necessary to constitute 
the act of discrimination. Any other standard would force 
petitioner to stand liable at its peril for the pricing activ- 
ities of others over whom it has no control.?> It would 
impose such risk upon vendors as a hazard of doing business 
at multi-levels of distribution. To avoid it they would be 
forced either to sell exclusively to wholesalers, or exclu- 
sively to retailers; or, if to both, at the same price, or to 
fix the wholesaler’s prices;—an unlikely intention to at- 
tribute to Congress in promulgating the Robinson-Patman 
Act. 

As a doctrine it was, in any event, laid to rest in the 
course of Standard Oil Co. v. F.T.C., 340 U. S. 231 (1951),7* 
for reasons that are equally applicable here. 

The difficulty which led in Standard Oil to the theory’s 
jettison, was its incompatibility with the fundamental 
antipathy of antitrust toward resale price tampering 
arrangements between separate companies. 

Regardless of what AWC’s relationships, whether 
structural or operational, may have been with its customers, 
there is no doubt that it was sufficiently separate a legal 
entity from petitioner that any price fixing program be- 
tween AWC and petitioner would be fully as obnoxious 
as one between Standard Oil and its wholesalers. 


75 One may wonder what the Commission’s position would be if 
AWC charged the AMC stores the same prices as petitioner’ Ss to its 
retailer customers, a) as to discrimination, b) as to competitive injury ; 
in sum, as to petitioner’s liability depending upon AWC’s decisions, 
which it cannot control. 

76 Rowe, Price Discrimination under the Robinson-Patman Act 
(1962) [hereinafter Rowe], pp. 199-200. Note also, Attorney 
General’s Report, pp. 205-207. 

77 Even under fair trade laws, inasmuch as they might be deemed 
horizontal competitors for retail stores’ custom. United States v. 
McKesson and Robbins, Inc., 351 U. S. 305 (1956). 
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There is no difference in this respect between AWC 
and any other wholesaler with whom petitioner might 
deal. Suppose, for example, that a wholesaler who had 
no shareholding affiliations with its retailer customers 
should contract with them to sell at cost plus a modest, but 
nonetheless profitable, mark-up.* Would petitioner violate 
section 2(a) by selling to that wholesaler? Ifso, under what 
theory of law other than that which was abandoned in 
Standard Ou? 

If not, then what would be the legal distinction between 
petitioner’s sales to such a wholesaler and those to AWC? 
It could not be found in the stock ownership;”® and to the 
extent that the Commission may have been moved by 
the fact that 99% by volume *° of AWC’s resales of peti- 
tioner’s product was to AMC stores, it should be appre- 
ciated that to hold a supplier liable based upon the par- 
ticular accounts to whom its customer resells at low prices 
would compel it to intermeddle with both the prices at 
which and the persons to whom such customer resells. 
If anything, this would be doubly repugnant to the spirit, 


if not the letter, of the antitrust laws. 


2.c) ‘‘[Petitioner] knew, or was chargeable with 
the knowledge, that the special prices it accorded to 
AWC inured directly to the benefit of the AMC re- 
tailers * * * [petitioner] knew that AWC had been 
formed by AMC and it also knew that AMC was 
owned and operated by a group of retailers, as the 
testimony of [petitioner’s] president, Harold M. 
Kaplan, indicates.’’ (Op. p. 5.) 

In effect, the Commission is saying that one who 
deals with another, knowing that the latter is subject to 
eontrol by its vendees of such a nature that it must resell 
to them at prices which would be unlawful if charged to 
those purchasers by the original vendor, becomes con- 
structively liable for such prices. 


78 AWC realized a profit on its resale of petitioner’s products. 
Tr. 129-130, 281-282, 292-293. 

79 Supra, pp. 36-39. 

£0 Only 25% of the retailers served generally by AWC were 
AMC stores (Tr. 219-220). 
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There are two shortcomings in such a proposition: 


1. The record in this case does not substantiate 
such knowledge on petitioner’s part ;** 


2. Such a standard would impose too great a 
duty upon a vendor to explore the internal opera- 
tions of its vendees, possibly impelling them into a 
relationship more intimate than the basic antitrust 
laws would condone. 


Most important of all, with respect to petitioner’s bona 
fides, is the close surveillance of the Commission itself over 
the affairs of AMC, and the AMC stores, arising out of its 
order against them in 1945. 

Considering the basis of that order (Op. p. 3) petitioner 
had good justification for relying upon the fact that the 
Commission, with every reason to maintain scrutiny of the 
AMC stores-AMC-AWC relationships subsequent to 1945, 


81 It is true that petitioner knew AWC had been formed by AMC. 
However, AMC was not a purchaser of petitioner’s commodities ; and 
the Commission’s statement is in error that the testimony of peti- 
tioner’s president indicates “it also knew that AMC was owned and 
operated by a group of retailers.” His only testimony on this was at 
Tr. 422, and: it was that he did not know (see also Tr. 253-254). 

Even had he known that the AMC stores were the stockholders 
of AMC, it would have told him no more than that they stood in such 
stockholder relationship to it; i.e., that insofar as control is concerned 
they had power to elect its directors. There would have been nothing 
zn that to charge petitioner with knowledge that the AMC stores 
“operated” AMC, a fact which this record fails to substantiate, and 
which is essential to the Commission’s theory that the stores used 
AMC to control AWC’s prices. 

On the other hand, AWC contracted to buy at its own risk (Tr. 
265-266, 270, 310, 312-313, 315-316, RX 1A-1M) and as part of its 
operations as a wholesaler, it maintained a multi-million dollar ware- 
house inventory (Tr. 272) in which it had at one time stored peti- 
tioner’s products (Tr. 274), and an active sales force (Tr. 242) and 
vigorous sales program (Tr. 313); and AMC stores comprised but 
one quarter of its customer list (Tr. 219-220). If it is a fact that 
such non-AMC store customers of AWC bought only 1% of all its 
resales of all goods (the only evidence in the record is with regard to 
petitioner’s goods), it has not been shown that petitioner had any 
way of knowing that. 
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and with all the facilities at its command for investigating 
and evaluating the details thereof far beyond the capacities 
of a supplier, apparently found no reason to institute either 
contempt proceedings for violations of the 1945 order, or a 
new proceeding for illegalities not covered thereby. The 
Commission was aparently satisfied—expressly as late as 
February 17, 1956 (when its Assistant General Counsel for 
Compliance wrote AMC’s attorney ‘‘ * ® * in my report on 
this matter I did not recommend any compliance action 
© © ©7728) and impliedly up to the time of its complaint 
against petitioner—that all was well.** 

It is difficult to see how a supplier, if it must investi- 
gate and evaluate the internal relationships and operations 
of its customers more competently than does the Commis- 


82 The Commission, and derivatively the Court on appeal, should 
take official cognizance of the Commission’s own writings. The 
Commission should not “deliberate in a vacuum when relevant facts 
* * * fare] * * * available to [it] in a related proceeding from 
which [it] might take official cognizance.” Matter of Nuarc, CCH 
Trade Reg. Rep. { 16,029, p. 20,867 (F-T.C. 1962). 

83 Recapping the situation as petitioner had every right to view it; 
AMC, having recently been put under a Commission order which it 
might risk violating if it operated as a wholesaler, organized AWC, a 
wholly-owned subsidiary corporation, to engage in that business. 

AWC, an entirely separate corporate entity, negotiating with peti- 
tioner to wholesale its products, inquired whether petitioner had a 
price structure for wholesalers (Tr. 422). Petitioner answered that 
it had, and that if it did business with AWC as a wholesaler it could 
do so only on the same price basis as that which applied to the other 
wholesaler it had at the time (Tr. 422-3). Indeed, keeping in mind 
the strictures of the Robinson-Patman Act, and assuming that AWC 
would occupy the status of a wholesaler, (even in the order now under 
review the Commission concedes that AWC “so far as [petitioner’s] 
products were concerned was technically a wholesaler purchaser”) 
petitioner had no choice but to charge AWC on the same basis as any 
other wholesaler. AMC and AWC themselves, with the finger-burn- 
ing experience of price-discriminations fresh in mind, probably would 
not have had it otherwise. 

In short, the only alternative to dealing with AWC on a whole- 
saler price basis that petitioner had in 1946 would have been not to 
deal with it at all—a Pyrrhic way, indeed, of demonstrating its good 
faith. 
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sion, might do so without coming under the caveat sounded 
in another, but related, context by the Supreme Court: 


66 eee 


it would almost inevitably require a degree 
of cooperation between buyer and seller, as against 
other buyers, that may offend other antitrust poli- 
cies ee behead 
Automatic Canteen Co. of America v. Federal 
Trade Commission, 346 U. S. 61, 69 (1953). 


POINT III 


Discrimination unlawful under the Robinson-Pat- 
man Act between competing customers of petitioner 
has not been proven with respect to petitioner’s mark- 
down allowances or return credits. 


A. General Discussion 


A markdown allowance is an allowance by a supplier 
to a customer toward its loss in marking down the price 
of an article which is not selling satisfactorily at its 
original price, and which the customer is therefore closing 
out and discontinuing. A return credit is the allowance of 
a credit to a retailer for the return of merchandise he has 
not been able to resell satisfactorily. 

These two types of transactions are closely interrelated 
in their use by petitioner with respect to Robinson-Patman 
Act doctrines, and they will, therefore, be dealt with to- 
gether in this brief, with separate discussion at appropri- 
ate places, of those facts or legal principles which are 
distinct to one or the other of them.** 

Fundamentally, the Commission’s decision regarding 
them ignores the uncontroverted evidence that petitioner 
accords them only under certain conditions, and that no dis- 
crimination has been shown between customers who qualify. 

The nature of the qualifying conditions is also sig- 
nificant. When a customer falls within them it is com- 


84 The Commission attacks petitioner’s markdown allowances 
under §Z(a), and its return credits under §2(e). The elements 
distinctive to §2(a) regarding the markdown allowances will be 
discussed at pages 55-59 below. 
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mercially and competitively worse off, even with the al- 
lowance or credit, than when it does not. Insofar as 
markdown allowances are concerned, this bears upon the 
likelihood of competitive injury. As to both markdown 
allowances and return credits, it explains the relatively 
limited extent to which petitioner’s customers avail them- 
selves thereof, which might otherwise be taken to connote 
discriminatory withholding by petitioner. 

The important underlying factors are: 


1. Dealers prefer not to qualify for markdown or return 
payments. 

They would rather sell merchandise in the normal 
manner than qualify for markdowns or returns, which 
represent a loss of money to them. They first do every- 
thing possible to move the products at regular prices.** 
They purchase in quantities that minimize (the smaller 
dealers virtually eliminate) subsequent necessity for mark- 
downs or returns,®* because even on returns for full credit 
of original purchase price they still must stand the expenses 
of handling and reshipping,** as well as immobilization of 
capital between the purchase and the return. 

The mere fact that a customer has received less from 
a supplier than his competitor for markdowns or returns— 
either in absolute or relative amounts—does not betoken 
discrimination. If he is fortunate enough, he will not have 
become entitled to any. Relatedly, merchandise that has 
been returned can no longer be marked down; and con- 
versely, goods that have been sold at markdown are no 
longer available for return. 


2. Even-handed utilization of markdown and return 
payments is in petitioner’s own best interest. 

Petitioner’s shower curtains are fashion items and the 
particular pattern plays a major role in their resale (mfra, 
p. 51). A pattern that sells poorly in one store can move 


85Tr. 1408, 1458-1460. 
86 Tr, 875-876, 1005-1006, 1155. 87 Tr. 1459-1460. 
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normally in another, in the same or a different community.** 
While a slow-mover remains in a given store, it handicaps 
petitioner’s new sales to that dealer, so that it is good 
business for petitioner to take back such a pattern and 
resell it to some other dealer who can sell it more readily; 
this keeps petitioner’s pipelines from staying clogged.®* 

Petitioner’s salesmen visit the stores frequently, and 
remain thoroughly familiar with the movement of various 
patterns in them. Their objectives being the same in every 
store, there is no reason to assume, no evidence to prove, 
and no finding of motivation to do any less to unclog pipe- 
lines in one store than in a competitor’s.* 

The Commission asserts (Op. p. 11) that markdown 
allowances were granted to some retailers but not to their 
smaller competitors for ‘‘goods of the same grade and 
quality’? (also at Op. p. 10). The Commission does not 
explain its criteria for similarity of grade and quality. 
Regardless, however, of whether it had in mind different 
patterns originally sold by petitioner at the same price, 


or even the same pattern, the ‘‘grade and quality’? may 
nonetheless vary according to the pattern’s saleability, 
since the ease with which a commodity will resell is a 
‘‘quality’’? of utmost pertinence to a dealer.*? 


88 Tr, 1155-1156, 1188-1189, 1453. Wilson (Bloomingdale) 
transfers slow-moving patterns to a different store where they will 
sell (Tr. 490-491). An excellent example of the better success of 
a pattern in one store than in a competitor’s is seen in the case of the 
curtain Austria. Filene had difficulty with it resulting in markdowns, 
and ultimately returns, from August 7, 1958 to September 29, 1958 
(Comm. Ex. 56b, 83h, 83i). At the very same time, and for six 
months afterward, Walpole repurchased Austria on four different 
occasions (Comm. Exs. 11 and 14). Similarly with Harlequin, as 
between Filene and Howell (Comm. Exs. 56b, 83h, 11, 14). 

89 Tr, 436-437, 442-443, 444-445. 

90 Tr, 460-461, 793-794, 1211-1212, 1261, 1265-1266. 

%1 Note Atalanta Trading Corp. v. Federal Trade Commission, 
258 F. 2d 365 (2 Cir. 1958). 

®2 The Commission plainly recognizes this in Matters of Bigelow- 
Sanford Carpet Co., Inc., et al., CCH Trade Reg. Rep. {| 16,800, p. 
21,755 (F.T.C. 1964) : 

“The quality and saleability of carpeting depend upon many 
variables and it offends our common sense to completely ignore all 
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Testimony of a merely general and conclusory nature, 
not related to any specific situation, that petitioner didn’t 
offer a markdown allowance to some store, or that such 
allowances varied from dealer to dealer, or from time to 
time, is probatively meaningless unless it is also shown 
that the store needed such an allowance for a slow-moving 
pattern, and that allowance was withheld from it while 
being accorded to such store’s competitor. The record 
herein does not disclose a single such instance. Unless 
Harold Kaplan lied as to petitioner’s self-interest in keep- 
ing the goods moving, the evidence points all the other 
way. The discussion, below, of specific situations will 
confirm it. 

3. Buyers ask for markdown and return payments when 
they want them. 

It has been held that the availability of benefits under 
2(d) and 2(e) must be known to competing purchasers 
in order to meet the requirements of those sections.** In 
the within case, the evidence is overwhelming that buyers 
will, unless they are uncondonably incompetent, ask for 
markdown allowances or return credits if they want them.* 


such possible differences and hold, sans affirmative evidence, as did 
the hearing examiner, that carpeting made by Callaway to sell at a 
certain price level is similar in grade and quality to all carpeting made 
by Callaway’s competitors to sell at approximately the same level. 
* * * Respondents should have introduced proof as to the com- 
parative quality and saleability of their goods and the competitive 
goods allegedly defended against. Lacking such proof the finding that 
Callaway was meeting the price of its competitors is speculative.” 

3 Vanity Fair Paper Mills, Inc. v. F.T.C., 311 F. 2d 480 (2 Cir. 
1962). 

4 It is part of a buyer’s “everyday job” to inquire (Tr. 827); a 
buyer knews that shower curtain manufacturers are likely to have 
advertising allowances available, as they are—in this particular feld— 
pretty much of a trade practice, and this is also true as to markdown 
allowances and returns (Tr. 728, 730-731). To same effect, see Tr. 
449-450 and Tr. 1102, 1103, and note that such inquiry by a buyer 
“is the crux of the business” (Tr. 1461). All of this was confirmed 
by the expert testimony of Dr. Smith (Tr. 1586), and the record is 
barren of evidence to the contrary. “Every customer knew, or could 
have easily learned, what payments were being offered and what he 
must do to get any of them.” Lever Brothers Co., 50 F.T.C. 494, 
507-08 (1953). 
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4. The pattern constitutes the relevant commodity for 
markdown and return purposes. 

Pattern is the essential determinant in whether a shower 
curtain is a commodity that needs to be marked down or 
returned at a given time for a given store.*> 

Thus, to prove discrimination with respect to such al- 
lowances there must be evidence that two or more com- 
peting purchasers, at or about the same time, had diffi- 
culty reselling a pattern, and that petitioner accorded a 
markdown allowance to, or took back the pattern from one 
but failed to do so on proportionally equal terms for 
another.*¢ 

There is no evidence of any such discrimination. Per 
contra, the record specifically shows that there was none. 


B. Specific Instances of Markdown and Return Payments 


The Commission implies that petitioner concedes dis- 
criminating among customers as to returns.*? This is 
not a correct statement if, by it, the Commission would 
connote that petitioner refused to treat competing cus- 
tomers with proportional equality respecting returns. 

As previously shown, not all customers meet the con- 
ditions for returns; hence there were returns for some but 
not for others. This, however, was not due to deliberate 
acceptance by petitioner of some and rejection of others. 
Petitioner has maintained at every stage of this case that 
it dealt even-handedly with all customers who wanted to 


Tr, 461-464, 511-512, 662-664, 868, 1029, 1155-1156, 1188- 
1189, 12U4, 1223-1224, 1275-1276, 1278, 1453. 

96 Atalanta Trading Corp. v. Federal Trade Commission, 258 F. 
2d 365 (2 Cir. 1958). Whether facilities or price reductions are 
involved, discrimination depends upon denying one competitor a 
benefit given, under the same circumstances and conditions, to 
another. 

°T “The examiner found that [petitioner] conceded that it had 
accepted the return of merchandise from some of its customers, but 
not all.” (Op. p. 16.) 

“[Petitioner] does not contest the finding and holding as to the 
difference in treatment in regard to returns of merchandise.” (Op. 


p. 17.) 
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return merchandise and met the prerequisite conditions 
therefor.** 
STAMFORD. 

Returns. 

The issue here is as between Redmond and Blooming- 
dale. 

The witness Cohen (Redmond) testified that he would 
like to have had return privileges on a ‘“‘program basis’ 
but that petitioner refused it to him.*® He seemed to be- 
lieve that his competitor, Bloomingdale, enjoyed such a 
privilege” but his testimony did not constitute compe- 
tent evidence of that fact;?*? Harold Kaplan denied it,’ 
and the Bloomingdale buyer, who was present during 
Kaplan’s testimony, was not questioned by Commis- 
sion’s counsel to contradict him. Thus, there is no evi- 
dence of discrimination on that score. 

Cohen admitted that he had never requested petitioner 
to take back any specific goods, and there is no showing 
that he ever needed or wanted such a return Of the 
patterns returned by Bloomingdale, only four had also been 
purchased by Redmond. They were Coronet, Glenwood, 
Hampton and Windswept. 

Coronet had been re-stocked in one unit on March 28, 
1958.° Similarly, Redmond had re-ordered one unit of 


8 The analysis in the remainder of this subsection B was pre- 
sented, virtually in haec verba, to the examiner at pages 64-74 of 
“Respondent’s Proposed Findings and Conclusions and Supporting 
Memorandum”, dated February 28, 1962, and to the Commission at 
pages 70-76 of “Respondent’s Exceptions to Initial Decision; Brief 
in Support Thereof”, dated October 31, 1962. In each such instance, 
as here, petitioner demonstrated : 

1) that the return privileges Redmond’s sought and which peti- 
tioner denied to it (Op. p. 16), were not accorded to any competitor 
of Redmond’s; and that there was no proof that Redmond’s was dis- 
criminate| against with respect to the type of returns which were 
accepted from its competitor (see text above) ; 

2) that there was no evidence that Howell Brothers or Walpole 
Brothers of Boston (Op. p. 16) had been denied any return privileges 
for which they qualified under the same conditions as applied to their 
competitors infra, pp. 54-55). 

% Tr. 329. 100 Tr, 333. 101 Tr, 334-337. 

103 Tr. 466. 103 Tr, 418, 492. 104 Tr, 329, 

206 Comm. Exs. 146 A-F, 10. 106 Comm. Ex. 10. 
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Hampton on May 8, 1958.1°7 It hardly seems likely that 
Redmond would be ‘‘stuck’’ with such an inventory. 

As to the other two patterns, the record affirmatively 
establishes that Redmond was having no difficulties when 
Bloomingdale made the return, for after the date thereof 
it made frequent repurchases of them.?°* 

Redmond’s only apparent desire was to have a ‘‘pro- 
gram basis’’ of returns, and none of its competitors had 
that. 

Conclusion: No discrimination proven in Stamford as 
to returns. 

Markdowns. 

None. 


PHILADELPHIA. 
Returns. 


With the exception of Buddye Jacobs, every Philadel- 
phia store which testified had received return credits.’ 
Jacobs evidently didn’t need them.??° 

Thus, availability is proven; and there is no evidence 


that any store was denied a chance to return which was, 
at the same time, being accorded to a competitor. 


Markdowns. 

The sole evidence is that on some occasions some Phila- 
delphia dealers received markdown allowances from peti- 
tioner. There is no showing that at or about the same 
time any competitor needed and was denied such an 
allowance. 

To the contrary, it is negated. Every testifying dealer 
from Philadelphia had been permitted to return slow- 
moving merchandise, with the execption of Buddye Jacobs, 
who didn’t need to do so. Obviously, those dealers who 
have returned a slow-moving pattern do not need—indeed 


107 Comm. Ex. 10. 

108 Comm. Exs. 10, 13. 

109 Gimbel, Comm. Exs. 96, 97, Tr. 1194, 1211-1212; Lit. Comm. 
Exs. 133A & B, 134A-C, 135-139B, 141-143, Tr. 1454; Snellenberg, 
Tr. 1261; Strawbridge, Comm. Exs. 53A-Q, 54A-R; Wanamaker, 
Comm. Ex. 115A-Z 10 (except H, I, J, Q, T, W and Z 8-10). 

110 Tr, 1148-1149, 1155, 1158. 
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are no longer in a position to receive—a markdown 
allowance on it. 

Of the six testifying stores in Philadelphia, three indi- 
cated that they did not need markdown allowances,” and 
the other three received them." 


Reteras and Markdowns. 

Witnesses appeared from four Boston stores (there 
was no testimony regarding John H. Pray, discussed in 
Op. pp. 10-11, and infra, p. 56) ; one did not have any need. 
for markdown allowances or returns ™* and two actually 
received them2* The manager of the remaining dealer, 
Walpole Brothers, testified, in the abstract and not with 
regard to any particular pattern or occasion, that return- 
ing shower curtains would be beneficial where he might be 
left with some that don’t sell and he has to reduce their 
price in order to move them.** He testified that during 
1958 and 1959 he had marked down such curtains roughly 
50% and got rid of them,"* but he also admitted that he 
had never tried to return such merchandise and had never 
asked petitioner to accept it. 

A quick arithmetical calculation may well explain this. 
He succeeded in disposing of the slow-moving items by 
marking them down ‘‘roughly”’ 50%. Had he returned 
them to petitioner, he would have received credit at his 
original purchase price of approximately 42% off retail,— 
i.c., the equivalent of a sale at a markdown of 427%. In addi- 
tion, however, he would have been required to pay trans- 
portation (as well as his handling costs)*** in connection 
with the return and also on the shipment to him of the new 
merchandise that he would purchase with the retarn credit. 
In view of the fact that he does a very minor business in 


111 Buddye Jacobs, Tr. 1155, 1158; Snellenberg, Tr. 1253 ; Gimbel, 
Tr. 1191-1192, 1694. 
112 Strawbridge & Clothier, Comm. Exs. 46-52; Wanamaker, 
Comm. Fxs. 114A-G; Lit Brothers Comm. Exs. 130-131. 
113 Howell Brothers, Tr. 875-876, 879-880. 
i 56-60, Comm. Exs. 83A-V, 


118 Tr. 1459-1460. 
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shower curtains (‘I don’t think it is worth mentioning’’??°), 
and that his business in petitioner’s curtains is even less 
significant,!*° it begins to become clear that in actual prac- 
tice, as distinct from theorization, he did not want or ask 
to return such slow-moving patterns because it wasn’t 
worthwhile to him to do so when he could close them out 
at the reduced price just as beneficially. 

Moreover, the record is far from probative that the pat- 
terns he marked down were not soiled. He said they 
didn’t sell,!22 but one of the reasons he had previously 
stated for curtains not selling was, ‘‘or the set is soiled 
and doesn’t sell’’.12? 


C. Markdown Allowances Specifically 


Petitioner’s markdown allowances did not violate sec- 
tion 2(a) because 1) no discriminations resulting from such 
allowances were proven, 373 2) likelihood of substantial 
injury to competition as a result of such allowances was not 
established, and 3) changing market conditions justify 
them. 

1. No discrimination. 

Petitioner’s markdown allowances are given only where 
the recipient reduces his resale price on the affected mer- 
chandise to overcome its inherently slow movement in his 
store. Discrimination is not established unless the allow- 
ance was given to one competitor and denied to another 
under similar conditions pertinent to the sales transac- 
tions,"** and upon goods of like grade and quality at or 
around the same time.?®> As previously shown “‘like grade 
and quality” of petitioner’s products must consider their 
particular patterns and saleability (supra, pp. 49-50). 


119 Tr, 848. 120 Tr, 851-852, 863. 3*2 Tr. 861. 

122 Tr, 855. 

123 There certainly is no basis for the Commission’s implication 
that AMC stores were favored (Op. p. 10). Stamford, supra, pp. 
52-53; Philadelphia, supra, pp. 53-54; Boston, supra, p. 54. 

124“There was no proof that defendant charged one purchaser 
a higher price for the sugar than it had charged plaintiff under 
similar circumstances ** *”. Chicago Sugar Co. v. American Sugar 
Refining Co., 176 F. 2d 1,8 (7 Cir. 1949). 

125 Atalanta Trading Corp. v. F.T.C., 258 2d 365 (2 Cir. 1958). 
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The Commission cites only one such supposedly dis- 
criminatory transaction (Op. pp. 10-11). It involves 
the pattern Lace Stripe, purchased by John H. Pray, 
of Boston, on February 13, 1958 at $6.00 per set, and 
by a competing AMC store, Filene’s, at what the Commis- 
sion cireuitously describes as $4.95 per set plus a 5% addi- 
tional charge. In August, 1958, Filene’s marked down the 
retail price of this item from $9.90 to $5.90, receiving a 
markdown allowance of 40% of the difference—or $1.60 
per set. The Commission’s arithmetic describes ‘‘Filene’s 
ultimate price’’ as $3.35, evidently forgetting about the 
“3% additional charge”. Regardless of what the precise 
figures should be, there was no discrimination proven be- 
cause John Pray was having no difficulty reselling Lace 
Stripe at the regular price. On December 1, 1958, almost 
four months after Filene’s markdown allowance, Pray 
purchased two additional units of the pattern. (Comm. 
Ex. 14, invoice #11847.) 

In any event, while Filene’s, with the benefit of the mark- 
down allowance, was making at best $2.55 per set,12¢ 
Pray was happily making a profit of $3.90 per set +27 with- 
out the allowance. Taking into account Filene’s extra 5% 
cost, their gross percentage margins are virtually identical. 
Even without it they are but a few percentage points 
apart.1*5 

2. Absence of proof of substantial competitive injury. 

The Filene’s-Pray example discussed immediately above 
is typical of the markdown allowance situation generally. 
If the basic price differences between AMC and non-AMC 
stores, with their attendant margins and profits, does not 
give rise to the requisite competitive injury (Point I, supra), 
certainly those which eventuate from markdown allowances 
would be even further removed from the statutory standard. 
Where AMC versus non-AMC store is concerned, the net 


126 Marked-down retail price of $5.90 per set, minus “Filene’s 
ultimate price * * * $3.35” per set. 

127 Retail price $9.90 per set minus purchase price of $6 per set. 

128 Approximately 40% for Pray, 43% for Filene’s. 
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effect, as shown above, is to narrow the gap, if not to 
eliminate it altogether. 

Other than that, the very circumstances in which mark- 
down allowances are accorded militates against their caus- 
ing substantial competitive injury. They are granted only 
to aid a retailer who is burdened with a slow-moving pat- 
tern. <A retailer not so burdened, could not possibly be 
injured by continuing to sell his patterns at full price 
while a competitor marks them down and sacrifices profit 
despite petitioner’s allowance. 

3. Changing conditions of marketability. 

The very raison d’etre for the markdown allowance 
being a subnormal demand by the retailer’s customers 
for the remaining units of that pattern in his stock, it is 
plain that as of the time of the allowance there are changed 
conditions affecting the market for or the marketability 
of those specific commodities in that particular marketplace. 

The Commission, however, denies operability of the 
statutory exemption for such changed conditions on grounds 
which seem to be 1) that petitioner has not adequately 
proven there was a changed condition affecting the market 
for or marketability of the patterns for which the allow- 
ances were given, because it has not shown a comparison 
of volume of sales of normal and of slow-moving goods; 
and 2) that petitioner has not satisfied some qualitative 
criterion, described as ‘‘a pronounced and serious deteriora- 
tion or alteration in the market conditions’’, and citing 
Moore v. Mead Service Co. and Balian Ice Cream Co. v. 
Arden Farms Co., neither of which states any such a test. 

As to the first of these reasons, it is difficult to under- 
stand what sort of a volume comparison the Commission 
has in mind. There is not the slightest reason to assume 
that ‘‘normal goods’’, whose sale depends so crucially upon 
fashion and style (supra, pp. 48-49, 51), have so typical a 
volume of sales, pattern by pattern, as to furnish a base for 
comparison. Even if they had, however, that would be but 
one way to go about the proof. 

Here the question revolves around marketability of or 
market for an individual pattern within an individual 
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store. The style moves satisfactorily in other stores, but 
not in the one that gets the allowance (supra, pp. 48-49). 
If it is a question of evidence to support petitioner’s claim 
that the allowance is not granted except where that ‘‘market 
for or marketability of”’ condition actually exists within the 
relevant store, one need only point to the uncontradicted 
testimony of petitioner’s president (Tr. 436-437, 446, 451- 
452) and the cogent fact that neither petitioner nor retail- 
ers, in their own self-interest, would make the monetary 
sacrifice entailed in a markdown allowance if the retailer 
could successfully continue to resell the pattern at its 
original price (supra, pp. 48, 56).1*° 

As to the Commission’s second argument, the statute 
imposes no such qualifying words upon the changing con- 
ditions as ‘pronounced and serious’’. Neither does Moore 
or Balian. They concern situations different in kind, rather 
than degree, from the statutory classification, for there the 
price discriminations were in response to a boycott (Moore) 
and competitive price-cutting (Balian), not, as here, to a 
deterioration in sales appeal of the commodity itself due to 
its own characteristics, 7.e., its pattern in the particular 
market of the given store. The difference is significant in 
light of the statute’s own terms: 


<< @ © * changing conditions * * * such as but not 
lisvited to ° ° * obsolescence of seasonal goods * * * 
or sales in good faith in discontinuance of business 
in the goods concerned.”’ 


Here, the patterns (‘‘goods’’) involved had become 
obsolescent in the hands of particular retailers—not, it is 
true, as seasonal goods, but in an analogous manner to 
(‘‘such as’’) them. Alternatively and additionally the 


129 Tf the Commission’s point is that petitioner has not shown 
change in the conditions, it niay be noted that the markdown allow- 
ance is, according to the uniform testimony of petitioner’s president 
and the representative of each store shown to have received such 
an allowance, keyed to a change, by reduction, of the price found 
necessary, as of the time of the allowance, to close out the particular 

within the given store. (Tr. 446-447, 601-602, 924, 929-930, 
1095, 1321-1322, 1445-1447.) 


59 


allowances directly related to such retailers’ good faith 
discontinuance of business in such patterns.*° 


Summary as to Markdown Allowances and Returns 


Petitioner accords these benefits only to purchasers 
with respect to those patterns which, because of the vagaries 
of fashion merchandise, prove to be slow-moving in the 
given store. There is no proof that petitioner discriminated 
between competing purchasers with respect to such items 
or circumstances. A simple showing that some customers 
were not involved in such a transaction does not evidence 
discrimination (especially where they are small retailers, 
who buy carefully so as to avoid having to mark down or 
return goods), as it is contrary to the interests of retailers 
to do so if they can avoid it, and contrary to petitioner’s 
self-interest to withhold such co-operation where it is 
needed. In fact, petitioner maintains active watch for 
Occasions requiring such procedures in aid of its own 
distributional needs. 


Petitioner’s markdown allowances, governed by § 2(a), 
have not been proven likely to cause substantial competitive 
injury; and they are, in any event, justified as responses 
to changing market conditions. 


POINT IV 


Petitioner’s so-called “advertising allowances”, 
negotiated as a term of its close-out sales, do not violate 
Section 2(d). 


The relevant testimony—Harold Kaplan’s—appears at 
Tr. pages 430 to 436. When petitioner has a slow-moving 
pattern to close out it will, as is normal business practice, 

130 Kaplan: “We are always bringing out new numbers twice a 
year. It seems we have to clear our inventories and the store has 
to clear its inventory. On a good pattern, in one store or in one 
territory it doesn’t mean it will be even a passable pattern necessarily 
in another territory. * * * We sometimes give markdown allowances 
to participate in the loss with the retailer to a degree to try to clear 
them out at a lower price to again free up that pipeline. * * *” 
(Tr. 436. See also Tr. 446.) 
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try to sell it at a reduced price. What that price shall be 
is a matter of bargaining. For purposes of their own, 
store buyers sometimes want the bookkeeping to show an 
advertising allowance in the transaction. When this hap- 
pens, petitioner simply takes the amount of the advertising 
allowance into account in negotiating the over-all price, 
adjusting its bargaining figure upward so that the net pay- 
ment (gross price minus ‘“‘advertising allowance’’) will be 
what it would have been without the request. Petitioner 
has no interest that the allowance be used for advertising 
nor does it police or require proof of performance. 

This is not a payment ‘‘in consideration for any serv- 
ices or facilities furnished by or through such customer”’ 
within the meaning of section 2(d) of the Robinson-Patman 
Act. It is, rather, a component of price under section 
2(a)?*" and it is sanctioned thereunder as a ‘‘response to 
changing conditions affecting the market for or the mar- 
ketability of the goods concerned * * ° sales in good faith 
in discontinuance of business in the goods concerned.’’ 
Neither is there the injury to competition requisite under 
2(a). 

In any event, as correctly held by the examiner (Initial 
Decision, p. 24), whether judged under 2(a) or 2(d), no 
actual discrimination in these so-called advertising allow- 
ances has been established. Petitioner did not sell its 
close-out patterns to competing purchasers at or about the 
same time, and hence could not have discriminated with 
respect to such patterns between such purchasers. Atalanta 
Trading Corp. v. Federal Trade Commission, 258 F. 2d 
365 (2 Cir. 1958). 

The Commission asserts that the entire line of peti- 
tioner’s shower curtains constitutes goods of like grade and 


131 “Admittedly, it might be difficult to read the language of Sec- 
tion 2(d) to encompass a payment by a vendor to a buyer who did 
nothing but put the money in his pocket; that would seem to be a 
Section 2(a) price discrimination.” R. H. Macy & Co., Inc. v. 
F.T.C., 326 F. 2d 445, 449-450 (2 Cir. 1964). Note, also, Rowe, pp. 
106-107, 376-381, to the effect that allowances made in negotiating a 
sale are price components. 
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quality for this purpose. How does this reconcile with the 
Commission’s proposition that saleability is a factor of 
grade and quality (footnote 92), in light of the fact that it 
is the very quality of saleability which distinguishes a par- 
ticular pattern from all the rest of the line for the special 
purposes of the transaction at issue? 32 

The point is, in the final analysis, a simple one. Sec- 
tion 2(d) concerns ‘‘compensation or * * * consideration 
for services or facilities * * * in connection with the * * * 
sale, or offering for sale of any products * * * unless such 
payment or consideration is available on proportionally 
equal terms to all other customers competing in the dis- 
tribution of such products * * *.”? (Emphasis ours.) 

Advertising the close-out pattern is a service or facility 
in connection with that pattern only. It doesn’t promote 
the sale of the patterns it doesn’t advertise. Hence, an al- 
lowance for such advertising need not be given in connec- 
tion with other patterns. 


132 The dialectic impasse into which the Commission marches itself 
by starting out from the false premise that the entire line of shower 
curtains, rather than close-out patterns, is “such” product, is an in- 
teresting one. Itself realizing the overly extensive implications of 
such a concept, the Commission hastens to add, “We do not think 
that the principles involved, however, go so far as to require in this 
case that an advertising allowance on a specific item, though it be 
distinguished from a line by no more [!] than a style or pattern dif- 
ference, need be given on the whole line in all circumstances.” It will 
suffice, the Commission continues, if the close-out pattern, with its 
attendant advertising allowance, is made available to all competing 
customers. (Op., pp. 15-16.) 

How come? If the Commission is correct that “such products” 
means the entire line, then purchasers of other patterns must be 
entitled to proportionally equal allowances for those patterns without 
having to buy the close-out in order to re-qualify. If, on the other 
hand, other patterns are not “such products”, petitioner is under no 
obligation, under section 2(d) or otherwise, to sell the close-out to 
purchasers of other products. 
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POINT V 


The Commission’s order is too vague and too all- 
embracive. 


While the law that governs the form of Commission 
orders is still in evolution, certain guidelines are soundly 
dictated and seem to be emerging. 

1. In view of the drastic penalties for violating a final 
order, even through good faith misconstruction, it should 
so clearly define the conduct the Commission intends to 
prohibit that a reasonable man would not be left in doubt 
as to what he must refrain from doing, or affirmatively do, 
to obey it2* 

Any other standard would compel enjoinees either to 
abandon what may be legitimate activities or risk that an 
amorphous injunction will later be construed to have em- 
braced them. 

The Commission, whose expertise is in the very area of 
making matters so clear that even ‘‘wayfaring men, though 
fools, shall not err thereim’’,’* should not fail in its 
responsibility to draft orders that will delineate, so that 
businessmen may confidently chart their limits, the conduct 
they proscribe.2*> 


133 “The severity of possible penalties prescribed by the amend- 
ments [i.e., the so-called Finality Act of 1959, amending section 11 
of the Clayton Act] for violations of orders which have become final 
underlines the necessity for fashioning orders which are, at the outset, 
sufficiently clear and precise to avoid raising serious questions as to 
their meaning and application.” F.T.C. v. Henry Broch & Co., 368 
U. S. 360, 367-68 (1962). 

See, also Giant Food, Inc. v. F.T.C., 113 App. D. C. 227, 230, 
307 F. 2d 184, 187 (D. C. Cir. 1962). 

134 General Motors Corp. v. F.T.C., 114 F. 2d 33, 36 (2 Cir. 
1940), cert. den. 312 U. S. 682 (1941). 

135 “The orders of the Commission, however, must be sufficiently 
specific so that the trader may be definitely informed as to the extent 
of the prohibited area and the Courts, in subsequent proceedings, may 
limit their inquiry as to whether the precise prohibitions of the Com- 
mission’s order have been violated.” Asheville Tobacco Board of 
Trade, Inc. v. F.T.C., 294 F. 2d 619, 628 (4 Cir. 1961). 
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2. Considering the natal function of the Commission 
to enlighten businessmen through non-punitive litigative 
procedures as to the shifting locations of antitrust frontiers, 
and having in mind the especially fuzzy outlines of 
Robinson-Patman boundaries, it readily follows that a 
person is entitled to have the legality of particular activi- 
ties thereunder fully determined in the first instance with- 
out penalties attaching to an adverse decision. 

Thus, an order should not enjoin practices which were 
not in issue in the underlying proceeding or which, for any 
other reason, the respondent before the Commission was 
not afforded an opportunity to test on the facts and law 
for their substantive status.2*¢ 

Since a Commission complaint can concern itself only 
with conduct actually engaged in by an accused,}** and the 
order based thereon can prohibit only those unlawful acts 
which it has been found to have committed,?** it follows, 
also, that an order may not extend to practices not proven to 
have been illegally employed by the enjoinee, other than 
to the special and limited extent that may be necessary to 
secure effective termination of demonstrated transgres- 
sions.?*° 


“The existence of such difficulties [of applying the order] can 
only bring to mind the principle that an order must be capable of 
practical interpretation. F.7.C. v. Henry Broch & Co., 1962, 368 
U. S. 360, 368”. Colgate-Palmolive Company v. F.T.C., 326 F. 2d 
517, 521 (1 Cir. 1963). 

136 Cf. F.T.C. v. Ruberoid Co., 343 U. S. 470, 475-78 (1952). 

137 “Whenever the Commission * * * shall have reason to believe 
that any person is violating or has violated any of the provisions 
* * * of this Act, it shall issue and serve upon such person * * * a 
complaint stating its charges in that respect * * *.” Clayton Act, 
§ 11(b), emphasis added. 

138 “Tf upon such hearing the Commission * * * shall be of the 
opinion that any of the provisions of said sections have been or are 
being violated, it shall * * * issue * * * an order requiring such per- 
son to cease and desist from such violations * * *”. Clayton Act, 
§ 11(b), emphasis added. 

139 Cf. F.T.C.v. National Lead Co., 352 U. S. 419, 429-30 (1957). 

But note: 

“We hold that the order should be limited to the particular kind 
of practice found unlawful.” R. H. Macy & Co., Inc. v. F.T.C., 
326 F. 2d 445, 450 (2 Cir. 1964). (Cont'd next page.) 
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Finally, one should not be forced, by an order written 
broadly in the general phrases of the statute itself, to prog- 
nosticate at his peril the outcome of future litigation over 
terminology and practices as yet untested in the fires of ad- 
jadication. He should not face a never-ending exposure to 
heavy penalties as the restless and unreadable provisions 
of the Robinson-Patman Act thrash into new, and at times 
astounding constructions.**° 

In short, then, one is entitled by law to the insulating 
benefit of Commission and judicial declaration upon the 
legal status under the Robinson-Patman Act of a specific 
type of conduct, in which he has actually engaged, before 


139 (Cont'd) “Administrative agencies have 2 wide discretion to 

continuation of past practices found unlawful, 

as well as similar or related future violations. FT.C. v. Mandel 

Bros. Inc., 359 U. S. 385 * * *. But this discretion does not permit 

an injunction of all violations of the statute just because 2 single 

violation has been found. N.L.R.B. v. Express Pub. Co., 312 U.S. 
426.” Grand Union v. F.T.C., 300 F. 24 92, 100 (2 Cir. 1962). 

“To the extent that the order extends beyond the actual induce- 
ment and receipt of display and promotional allowances—the specific 
practices involved in these proceedings—we agree that the order is 
too broadly drawn. * * ® Unless and until there is a definite ruling 
thereto, inducement or attempted inducement alone cannot be con- 
sidered to be an ‘identical illegal practice’ which the Commission may 
prohibit under the rule in Niresk Industries, Inc. v. F.T.C.” Ameri- 
con News Co. v. F.T.C., 300F. 2d 104, 111 (2 Cir. 1962). 

140 “[ T]he Robinson-Patman Act is an extremely poorly drafted 
statute. The scope of its operations has been muddled rather than 
clarified by court decisions.” Landis, Report on Regulatory Agencies, 
Subcommittee on Administrative Practice and Procedure of the 
Senate Committee on the Judiciary, 86th Cong., 2d Sess. 50-51 (Com. 
Print, 1960). 

Note also Mr. Justice Harlan’s recent description of the Robinson- 
Patman Act, joined in by Mr. Justice Stewart, as a “ * * * singularly 
opaque and elusive statute.” F.T.C. v. Sun Oi Co., 371 U. S. 
505, 530 (1963), and the Second Circuit Court of Appeals’ ref- 
erence to it as an instance in which “Congress has spoken in such 
Delphic terms.” Vanity Fair Paper Mills, Inc. v. F.T.C., 311 F. 
2d 480, 485 (1962). 

See the more comprehensive collection of such characterizations in 
Rowe, p. 535, footnote 4. 
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liability to monetary punishment for pursuing it can be im- 
posed upon him.**? 

The shortcomings of the order on appeal, measured 
against the criteria for clarity and specificness outlined 
above, can be quickly appreciated by reference to its para- 
graph numbered ‘‘2.”’ dealing with advertising and promo- 
tional services or facilities. 

As stated at page 12 of the Commission’s decision, the 
examiner had ‘‘differentiated between (a) advertising al- 
lowances granted in the normal course of business at reg- 
ular prices, (b) advertising allowances granted by [peti- 
tioner] to move its own slow-moving inventory and (c) ad- 
vertising allowances to help the retailer sell the retailer’s 
slow-moving stock. He found [petitioner] in violation as 
to (a) and (c) but not as to (b).’? Accordingly, the ex- 
aminer drafted paragraph ‘‘2.’’ of the order in its present 
form. 

The Commission, disagreeing with the examiner, de- 
cided that petitioner had violated as to (b) but not as to 
(c). However the Commission left the wording of para- 
graph ‘‘2.”’ unchanged. 

Thus we find a paragraph of the order so fluid in its 
form that without change of wording it can mean one thing 
to the examiner and—in two respects—the very opposite to 
the Commission. 

What else, and how much more, might it at some time in 
the future be held to have gathered up within its terms that 


141 “We have not decided whether inducement may be construed 
to mean solicitation without receipt, and we do not believe this issue 
of law should be first tested in a proceeding to enforce a cease and 
desist order.” Grand Union v. F.T.C., 300 F. 2d 92, 101 (2 Cir. 
1962). 

“Moreover, it is contended that if the Commission’s order is ap- 
proved in its present form it will, in effect, transfer to the Court an 
administrative responsibility which Congress has primarily entrusted 
to the Commission, because it may then become necessary for the 
Court, in contempt proceedings or in civil proceedings for the imposi- 
tion of a penalty, to determine whether regulations proposed by the 
Board are in fact reasonable and proper. * * * We think that the point 
js well taken.” Asheville Tobacco Board of Trade, Inc. v. F.T.C., 
294 F. 2d 619, 628 (4 Cir. 1961). 
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is unforeseeable today? Enjoining petitioner in almost the 
verbatim terms of section 2(d) of the statute itself against 
violating the generally expressed prohibitions of that sec- 
tion, paragraph ‘‘2.”’ is presumably a mandate against any 
type of conduct which ever has or ultimately ever will be 
jadicially held to contravene that portion of the law. 

Similarly, despite the fact that petitioner has been 
found by the Commission to have violated section 2(e) in 
only one specific manner, #.e., with respect to returns of 
merchandise for credit, the Commission changed the ex- 
aminer’s order from one that had been appropriate to that 
kind of activity, and enlarged it to prohibit violating sec- 
tion 2(e) in any way at all.*#? 

The range of activities already brought within the reach 
of sections 2(d) and (e), and claimed by the Commission— 
rightly or wrongly—to be prohibited by them, is already 
an impressive one (Rowe, pp. 372-376), and will undoubtedly 
become more so before the books are closed upon their con- 
struction. Paragraphs ‘‘2’’ and ‘‘3’’ of the Commission’s 
order in this case include them all. 

Petitioner has not flaunted the provisions of sections 
2(d) and 2(e) upon so grand a scale. Neither has it had 
a day in court for adjudication of the legality of all conduct 
that might be thrown into issue under so broad a brace of in- 
junctions. Its litigation of those matters for the first time, 
if that ever becomes necessary, should not be subject to a 
possible penalty of $5,000 per wrong evaluation of its 
standing under an ‘‘opaque and elusive statute’’ (footnote 
140). While, as the Commission observes (Op. p. 18), its 
orders are oriented toward ‘‘preventing illegal practices 
in the future’’, that purpose cannot justify what is in 
effect, a general bond to keep the peace. It must be limited 
to illegal practices of the type involved in the litigation, 
and cannot enjoin others simply because, if committed, 
they will violate the same statute. (Footnote 139.) 


342 The Commission added the words “or any other service or 
facility connected with the handling, sale or offering for sale of said 
products” to the injunctive provision (Op p. 18, and second order- 
ing provision of final order). 
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Paragraph ‘‘1’’ of The Commission’s order enjoins 
petitioner from— 

‘‘discriminating, directly or indirectly, in the price of 
said products of like grade and quality by selling to 
any purchaser at net prices higher than the net prices 
charged to any other purchaser who, in fact, com- 
petes with the purchaser paying the higher price in 
ae resale and distribution of respondent’s prod- 
ucts.’” 

We have emphasized the words which particularly ren- 
der this provision improperly ambiguous, uncertain, and 
vague. 

Do they mean net prices ‘‘charged”’ by petitioner? Or 
do they mean net prices ‘‘charged”’ by persons other than 
petitioner? 

If the latter, they run afoul of the principles which dic- 
tated abandonment of a similar mandate in Standard Oil 
(supra, pp. 43-44). 

If the former, they are not based upon evidence on the 
record in this case; for it has not been proven that petitioner 
ever did charge different net prices to purchasers who com- 
peted with each other in the resale and distribution of its 
products. 

In all likelihood the provision was conceived to apply to 
a special class of price-chargers, namely those such as AWC. 
If so, the order does not make clear which of the features 
that supposedly characterize AWC must be present, or 
which may be absent, for the order to be applicable. 

To illustrate petitioner’s problem in adjusting its activ- 
ities under this paragraph of the order, could it, with con- 
fidence, sell to a wholesaler whose stock is owned by 
customers of the wholesaler if petitioner maintained no 
field contacts with such retailers? To what extent—if any 
—would the ratio of shareholders to customers of such a 
wholesaler determine petitioner’s rights? Is the situation 
altered by the price the wholesaler charges its shareholder 
customers; i.e., by whether or not they are less than those 
paid by competitors who buy from petitioner? 

Such matters are discussed by the Commission in justi- 
fying its decision (Op. pp. 5-7), but without enlightenment 
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as to whether all must be present conjointly to create the 
violation, or whether some without the others would be suffi- 
cient to that end; and, if the latter, which are the indis- 
pensible determinants, and to what degree they must be 


that there is no difficulty; the 
holding makes it plain that ‘‘in this case’? the favored 
purchasers ‘“‘include”’ the AMC stores “‘buying through”’ 
AWC, and, “‘in this instance”’, being charged their pur- 
chase prices “‘through”? AWC, and receiving ‘All benefits 
of the lower prices” paid by AWC. (Op. p. 17.) 

The real value of the quoted phrases is not to clarify 
the order, but to emphasize the futility of the effort. 

What is there “‘in this case’? and ‘‘in this instance’? 
which will guide petitioner in judging what it may do in 
other cases and instances? If ‘‘in this case”’ the favored 
purchasers ‘‘inclnde” (ie. are not limited to) the AMC 
stores, who are the others, and by what criteria do they 
get into the group? 

What is meant by an AMC store ‘“‘buying through”’ 
AWC that will serve to distinguish it generically from any 
retailer buying from any wholesaler? The chain of stock 
ownership? We have earlier shown the lack of a sub- 
stantive basis for that (supra, pp. 35-42), but if so, then the 
order should be limited to such a situation. That “All 
benefits of the lower prices go to the AMC stores’’? If so, 
then what about other retailers who prevail upon a whole- 
saler to lower its prices to them? Moreover, all benefits 
do not go to the AMC stores. AWC charges them them a 
5% markup (footnotes 71 and 72) on which it makes a profit, 
just as all wholesalers charge 2 markup in an effort 
toward profit. AWC can, if it so desires, raise its prices. 
Assuming that, in another ‘‘case’’ or ‘sinstance’’ it does 
so, would that alter petitioner’s rights under the order, 
or would the Commission consider that all benefits of the 
lower prices to AWC were still going to the AMC stores? 
If so, on what basis that will guide petitioner in comply- 
ing with the order not only with respect to AWC, but as 
to other wholesalers as well? 
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Or, is the order supposed to relate only to AWC and 
the AMC stores? 

In the words of the Court of Appeals for the First 
Cireuit : 143 


«< ¢ * * we suspect that respondents would find 
little nourishment in the * * * thesis that the courts 
may be counted on to neutralize, at the stage of 
adjudicating violation or imposing penalty, ex- 
cesses by administrative bodies. Nor does the Com- 
mission’s suggestion of advisory administrative 
opinions seem a ready solution. We think the very 
suggestion indicates the Commission’s failure to 
realize the scope of the problem.”’ 


It is true that the Court of Appeals for the Second 
Circuit, in the Vanity Fair opinion, referred to at page 18 
of the Commission’s decision herein, did allude to an en- 
joinee’s opportunity to discuss questionable situations 
with the Commission. That is a court, however, which has 
constantly insisted that the order itself be restricted spe- 
cifically to the type of offense found to have been com- 
mitted in the action to which it pertains (footnote 139). 
Thus, in the Macy case it severely cut back a more general 
form of order, prohibiting improper solicitation or receipt 
of advertising allowances, to the particular kind of adver- 
tising (i.e., institutional) which had been involved.“ 


143 Colgate-Palmolive Company v. F.T.C., 326 F. 2d 517, foot- 
note 12 (1963). 

144 “While the Commission has considerable discretion in fram- 
ing its orders to enjoin related unlawful acts which may occur, F.T.C. 
v. Mandel Bros., Inc., 359 U. S. 385 (1959), the facts of this case 
do not justify such a broad order. Macy’s conduct was by no means 
a brazen violation of the Act, and it had discontinued its solicitations 
long before the complaint was filed. Nothing in the record suggests 
that Macy’s intends to resume any related activity. We hold that the 
order should be limited to the particular kind of practice found un- 
lawful. More specifically, the order should be limited to a prohibition 
of either knowing receipt or knowing solicitation and receipt of pay- 
ments by vendors for institutional advertising where such payments 
are not available to competitors on proportionally equal terms.” 326 
F. 2d, at page 450. 

And note the same court in Country Tweeds, Inc. v. F.T.C., 326 
F. 2d 144, 148 (1964) : “This Court, * * * in a series of recent cases 
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It is one thing to consult with the Commission on prob- 
lems arising out of a narrow and specific order; quite an- 
other to be subject to the Commission’s current predilec- 
tions as to how it would like to apply an order which is 
drafted with such breadth and ‘‘in such Delphic terms’ *** 
as to be perpetually mutable. 

The Court of Appeals for the First Circuit was quite 
correct in its observation that the mere making of such a 
suggestion indicates the Commission does not understand 
the problem (supra, p. 69). Once an enjoinee’s time to 
appeal has expired, its ability to protect itself against a 
construction of the order which does not clearly violate its 
terminology is radically curtailed.**¢ 

Questions can no longer be raised as to sufficiency of 
evidence to support findings and conclusions pertinent to 
the new application of the terms of the order, or as to 
anything else which could have been argued as part of a 
timely appeal respecting such construction. 

Thus, the value of an enjoimee’s consultations with the 
Commission, under such circumstances, is limited to learn- 
ing what its views and intentions are with respect to the 
order. If he disagrees with them he must do so at his peril 
as to the result of penalty proceedings, never having had 
an opportunity to litigate the validity of the Commission’s 
position without such a risk. 

The orderly procedure, therefore, as determined by the 
authorities earlier cited, is not to allow the Commission 
to issue an order of broad scope and indefinite language 
which leaves the petitioner to make its peace with the Com- 
dealing with illegal payments to buyers under Section 2(d) of the 
Clayton Act, as amended, 15 U. S. C. § 13(d), and Section 5 of the 
Federal Trade Commission Act, 15 U. S. C. $45, has not hesitated 
to modify broad Commission orders which went beyond the particular 
illegal practice found to exist.” 

143 Written of the Act itself (footnote 140). But where the Com- 
mission transposes those same “terms” into an order, is it any less 
obscure an oracle? 

146 Cf. United States v. Vulcanized Rubber & Plastics Co., 288 
F. 2d 257 (3 Cir. 1961), cert. den. 368 U. S. 821 (1961), especially 
snilight of Jodge Hlastie’s diasent ae 
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mission in the future, subject to the coercive implications 
of the Commission’s ability to press its position in a severely 
punitive proceeding. Rather, the Commission is required 
to issue an order that is modeled upon and limited to those 
kinds of offenses which the enjoinee has actually com- 
mitted, and which is couched in terms of sufficient clarity 
to facilitate its specific obedience without sacrifice of busi- 
ness activities it should not forbid; and which, by virtue 
of definiteness and delimitation, can be meaningfully evalu- 
ated, upon appeal for supporting evidence and legal prin- 
ciple +47 and, in enforcement proceedings, from the view- 
point of whether it has been obeyed in accordance with its 
intent when it was originally issued (footnote 135). 

Formulation of the meaning of a cease and desist order 
should not be deferred to a contempt or penalty proceeding. 
The import of an order should crystallize when the order 
issues; and its intendment should be communicable to the 
person bound by the order, to the courts which will ad- 
minister its appeal and enforcement, clearly and precisely 
within the four corners of the order itself. The Commis- 
sion should not be allowed to reserve unto itself, by the 
use of vague, general or obscure terminology, the oppor- 
tunity at some future time to make the order mean what 
it then wants it to mean. 

In the case at bar, the Commission, with allusions to 
petitioner’s supposedly numerous and long-standing vio- 
lations (Op. p. 18), would evidently seek to bring it into 
the category of the ‘‘brazen’’ offender referred to in the 
Macy decision. Apart from the fact that even brazenness 
does not validate an order which is not “sufficiently clear 
and precise to avoid raising serious questions as to [its] 


147 “Adequate analysis, findings and conclusions with respect to 
these matters seem to us to be essential to a proper review of the 
Commission’s order. As stated by the Supreme Court in Securities 
and Exchange Commission v. Chenery, 318 U. S. 80, 94: ‘[T]he 
orderly functioning of the process of review requires that the grounds 
upon which the administrative agency acted be clearly disclosed and 
adequately sustained.’” Alhambra Motor Parts v. Federal Trade 
Commission, 309 F. 2d 213, 220-221 (9 Cir. 1962). 
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meaning and application”? (supra, Pp. 62), whatever viola- 
tions this petitioner may have been guilty of, were far from 
flagrant. They were in areas of the law that had not been 
charted at the time petitioner engaged in them and as to 
which the decision of this Court will be one of first im- 
pression. 

Beyond that, insofar as the basic section 2(a) charge 
is concerned, it arose out of a situation in which petitioner 
had every right to rely upon the Commission’s own ap- 
parent acquiescence in matters as they stood (supra, pp- 
45-46). Indeed, had the complaint been prosecuted below 
by anormal plaintiff, rather than by a governmental agency, 
petitioner could have asserted a completely adequate de- 
fense of laches. 


CONCLUSION 
The final order of the Commission against the peti- 
tioner herein, issued November 15, 1963, should be set 
aside. 


Respectfully submitted, 


Gusest H. Wen, 
Attorney for Petitioner. 


New York, N. Y., 
May 8, 1964. 
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APPENDIX A 
Statutes Involved 


Clayton Act, section 2, as amended by the Robinson- 
Patman Act: 


Sec. 2(a) * * * it shall be unlawful for any per- 
son engaged in commerce, in the course of such 
commerce, either directly or indirectly, to dis- 
criminate in price between different purchasers of 
commodities of like grade and quality ° ° * where 
the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, de- 
stroy or prevent competition with any person who 
either grants or knowingly receives the benefit of 
such discrimination, or with customers of either 
of them: * * * provided further, That nothing herein 
contained shall prevent price changes from time 
to time where in response to changing conditions 
affecting the market for or the marketability of the 
goods concerned, such as but not limited to ° ° ° 
obsolescence of seasonal goods, * * * or sales in 
good faith in discontinuance of business in the goods 
concerned. 


Sec. 2(d) * * * it shall be unlawful for any person 
engaged in commerce to pay or contract for the pay- 
ment of anything of value to or for the benefit of a 
customer of such person in the course of such com- 
merce as compensation or in consideration for an 
services or facilities furnished by or through su 
customer in connection with the processing, handling, 
sale, or offering for sale of any products manufac- 
tured, sold or offered for sale by such person, unless 
such payment or consideration is available on pro- 
portionally equal terms to all other customers com- 
peting in the distribution of such products or 
commodities. 


Sec. 2(e) * * * it shall be unlawful for any person 
to discriminate in favor of one purchaser against 
another purchaser or purchasers of a commodity 


74 


bought for resale, with or without processing, by 
contracting to furnish or furnishing, or by contribut- 
ing to the furnishing of, ane services or facilities 
connected with the ipscooesing, band Gunewenisice or offer- 
ing for sale of su yarchased upon 


terms not accorded to all pare on proportion- 
ally equal terms. 


A 


Reference Table 


Commission’s ApversE Comments Discussep 
In Perrrioner’s Barer 


Cor 
Peers 


Comment 

5 In 1946 petitioner was advised that AWC 
had been formed; wholesaler’s discount 
sought, and given. 


AMC stores were the real purchasers and 
customers for petitioner’s products in the 
AWC transactions. 


Entire ownership and control of AWC was 
in AMC stores via AMC. 


The benefits of the lower prices to AWC 
flowed directly to AMC stores. 


AWC was technically a wholesaler purchaser 
of petitioner’s products, but in reality they 
were purchased by the individual AMC 
stores. 


Here the corporate entity of AWC may be 
disregarded. 


Petitioner’s knowledge of AWC-AMC-AMC 
stores relationships and operations. 


Petitioner’s own, direct relationships with 
the AMC stores denote a buyer-seller rela- 
tionship. 

Petitioner influenced, at least to some extent, 
the terms upon which AMC stores bought, 
via markdown allowances. 


AWC was technically the customer, but the 
real purchasers were the stores, with which 
petitioner dealt as though AWC were out of 
the picture. 


B 


Comm. Op. 
Page 


Comment 


Petitioner charged the prices to AWC 
(AMC stores). 


AMC stores enjoyed cost differences of as 
much as 18% against other retailers. 


The Morton Salt, Moog, Whitaker, and 
Mueller cases. 


The caliber of retail competition in peti- 
tioner’s products; cash discounts; depart- 
ment stores slim margins. 

Competitive injury: Redmond’s, of Stam- 
ford, Conn. 

In view of price differences, nonfavored pur- 
chasers would surely lose the competitive 
contest in petitioner’s products over a period 
of time. 

Petitioner’s data showing market shares for 
the years 1951-1960 is not entitled to any par- 
ticular significance. 

Probable competitive effect may be deter- 
mined by considering only petitioner’s prod- 
ucts. 

Petitioner granted markdown allowances to 
some customers, but not to competing pur- 
chasers of goods of like grade and quality. 


The AMC stores appear to have been regu- 
larly favored on markdown allowances. 


Nonfavored stores had not received and did 
not even know about petitioner’s markdown 
allowances. 

The John H. Pray-Filene’s example of a 
markdown allowance. 


Comm. 
Pare 


il 


ll 


ll 


Cc 


Comment 
‘‘Same grade and quality’? with respect to 
markdown allowances. 


‘¢Competitive injury’’ with respect to mark- 
down allowances. 


Petitioner has not shown the ‘‘changing con- 
ditions’’ requisite to defend against a sec- 
tion 2(a) charge. 


Such changing conditions must embody a 
pronounced and serious deterioration or 
alteration. The Moore and Balian refer- 
ences. 


The advertising allowances granted by peti- 
tioner in connection with its own close-out 
sales are not an element of price, under sec- 
tion 2(a), but are governed by section 2(d). 


Such close-out patterns are goods of like 
grade and quality with other patterns of 
petitioner’s products; Atalanta is not ap- 
plicable; the unified line of petitioner’s prod- 
ucts constitutes the relevant commodity, 
rather than the individual pattern being 
closed-out. 


Petitioner conceded accepting returns from 
some and not from other customers. 
Redmond’s request for and denial of return 
credits. 

Returns not available to Howell Brothers 
and Walpole Brothers in Boston. 


Petitioner does not contest difference in 
treatment among competing customers as to 
returns. 


Comm. Op. 
Page 


17 


Comment 


Petitioner does not accord the service of 
returns to all purchasers on proportionally 
equal terms. 


The form of order presents petitioner no 
problem as it is clear in this case that 
favored purchasers include AMC stores buy- 
ing through AWC, and deriving all benefits 
of the lower prices to AWC. 

Petitioner can always turn to the Commis- 
sion for advice as to what the order means. 
Petitioner has violated the Robinson-Patman 
Act in a variety of ways over a long period 


of time, tending to favor certain large re- 
tailer customers. 


Commission orders are intended to prevent 
illegal practices in the future. 


et ‘Buiter States Court of? 


FOR THE DISTRICT or COLUMBIA 


eae Soe tt “No. 18380. 
~ Joss * Karu & Sore, Ino, PerrTiONE, 


AS . Vinge 


: eee 
rao yy 


Poms Tne Cosanssio, — Y 


alee osiaee fy 


ane : eS a aS 
aaa Sater 


‘jnited States tie of; oom TEE nt = sa 
te the eee of Polunbia eral EE. 2 ED pe red 


Zs  . SULTS 54 aoe nce hs = 


Me hes fafieas Acre fr te Pere Rte Gomi 


QUESTIONS PRESENTED 


We are not able to agree with petitioner’s statement 
of the questions presented, for it contains purported facts 


contrary to the record and purported legal principles 
contrary to law. 


Following is the statement of the questions presented 
which is contained in the stipulation filed herein on Feb- 
ruary 18, 1964, and approved by this Court’s order of 
February 28, 1964:? 


A. To the extent that the Commission’s order to cease 
and desist is based upon determinations to the following 
effect, whether, with relation to the transactions involved 
in this case, such determinations are supported by sub- 
stantial evidence and are in accordance with law: 


1. That the AMC stores involved in this case were pur- 
chasers from petitioner within the meaning of section 2(a) 
of the amended Clayton Act. 


2. That petitioner has discriminated in price between 
competing purchasers of commodities of like grade and 
quality, within the meaning of section 2(a) of the amended 
Clayton Act, by charging lower prices on its sales of 
commodities thereafter resold by the AMC group of retail 
stores involved in this case, than it charged on its sales of 
commodities of like grade and quality to other retail stores 
competing with the AMC stores in the resale of said 
commodities, 


1 Petitioner’s statement of the questions supposedly presented 
by this review is the identical one to which it proposed we stipulate 
during the prehearing proceedings in this Court, which we in- 
formed petitioner that we could not agree to for the reasons stated 
above, and which was thereafter replaced by the agreed statement 
incorporated in the stipulation approved by this Court and 
reprinted above. We have not assented to any withdrawal by 
petitioner from the stipulation, nor have we been asked to agree 
thereto, and this Court’s order approving that stipulation has not 
been revoked or modified. 


(1) 


(a) 


3. That the effect of the price difference in the afore- 
said sales of petitioner’s commodities may be substantially 
to injure competion between members of the AMC group of 
stores and their competitors, within the meaning of section 
2(a) of the amended Clayton Act. 


4. That petitioner has discriminated in price between 
competing purchasers of commodities of like grade and 
quality, within the meaning of section 2(a) of the amended 
Clayton Act, by granting ‘‘markdown allowances” to some 
stores, for the purpose and with the effect of enabling said 
stores to lower their retail prices on certain of petitioner’s 
products previously purchased and then in stock, but not 
granting or making available similar allowances to other 
retail stores then competing with said stores in the retail 
sale of commodities of like grade and quality purchased 
from petitioner. 


5. That the effect of the granting of the said ‘“‘markdown 
allowances” to certain stores but not to their competitors 
may be substantially to injure competition between those 
members and the competitors, within the meaning of section 
2(a) of the amended Clayton Act. 


6. That, if the said ‘‘markdown allowances’’ were price 
changes, they were not made from time to time in response 
to changing conditions affecting the market for or the 
marketability of the goods concerned, within the meaning 
of section 2(a) of the amended Clayton Act. 


7. That petitioner has violated section 2(d) of the 
amended Clayton Act, not only by granting or making 
available advertising allowances to certain customers but 
not to their competitors in connection with the regular 
resale by such customers of petitioner’s products (which 
is not contested in this reveiw), but also by granting to 
some customers special ‘‘advertising allowances’’ in connec- 
tion with certain closeout sales by petitioner to said cus- 
tomers, without granting or making available similar allow- 
ances to other customers competing in the resale of such 
products. 


(m1) 


8. That by accepting for credit the return of certain 
unsold merchandise from certain purchasers but not accept- 
ing such returns from other purchasers competing with 
them in the resale of such products, petitioner has, within 
the meaning of section 2(e) of the amended Clayton Act, 
discriminated in favor of a purchaser of a commodity 
bought for resale, by furnishing a service or facility con- 
nected with the handling, sale or offering for sale of such 
commodity upon terms not accorded to all purchasers on 
proportionally equal terms. 


B. Whether the terms of the proscriptions in the Com- 
mission’s order to cease and desist conform to applicable 
legal standards. 


Questions presented 
Counterstatement of the case 
The nature of the action 
The proceeding before the Commission 
The findings and rulings of the Commission 
The price discriminations (the section 2(a) viola- 
tions) 
The systematic discriminations 
The negotiated discriminations 
The discriminatory allowances (the section 2(d) 
violations) 
The concededly illegal allowances 
The contested allowances 
The service discriminations (the section 2(e) 
violations) 
The order to cease and desist 
Statutes involved 


Summary of argument 


I. Kaplan’s practice of billing AWC at lower prices 
on commodities shipped to the AMC owner stores 
than it charges those stores’ competitors for com- 
modities of like grade and quality violates section 
2(a) of the amended Clayton Act 


A. The Commission correctly determined that the 
AMC stores involved in this case are purchasers 
from Kaplan within the meaning of section 2(a) 
of the amended Clayton Act 


(v) 


(vz) 
Page 


B.The Commission’s finding that the effect of 
Kaplan’s price discriminations may be to injure 
competition between the AMC stores and their 
competitors is a valid logical inference properly 
drawn from and supported by all of the relevant 
substantial evidence, and the Commission did 
not err in refusing to rely upon the evidence 
as to irrelevant events offered by petitioner in 
an attempt to prevent the drawing of that 
inference 


IL Kaplan’s post-sale markdown allowances, granted 
to some customers to enable them to cut their retail 
prices on commodities of like grade and quality 
to those Kaplan simultaneously sells to their com- 
petitors at substantially higher prices, are dis- 
criminations in price and violations of section 2(a) 


IIL The Commission correctly determined that Kap- 
lan’s special ‘‘closeout”’ advertising allowances to 
some customers are made as compensation for 
services rendered in connection with their resale 
of its commodities, and have not been made avail- 
able on proportionally equal terms to other cus- 
tomers competing in the resale of such commod- 
ities, in violation of section 2(d) of the amended 
Clayton Act 


IV. The record contains substantial evidence in sup- 
port of the Commission’s finding to the effect that 
Kaplan discriminatorily furnishes to some pur- 
chasers of its commodities the service of accept- 
ing from them the return of undamaged merchan- 
dise on terms not “‘accorded”’ to other purchasers, 
within the meaning of section 2(e) of the amended 
Clayton Act 


V. The scope of the proscriptions in the Commission’s 
cease-and-desist order are well within its allow- 
able discretion in the choice of a remedy for 


(vit) 


Page 

Kaplan’s complex of interrelated unlawful ac- 
tions; the order’s terms are sufficiently clear and 
precise to avoid raising any serious questions 
about their meaning and applicability; and ade- 
quate procedures are available by which Kaplan 
may obtain determination of the legality of any 
proposed system of pricing, granting of allow- 
ances, and furnishing of services 


A. Where the factual situation indicates the advis- 
ability of doing so the Commission may pro- 
hibit not only the precise illegal practices used 
in the past, but also like or related practices, 
and other illegal actions whose commission is 
fairly to be anticipated from the violator’s 
past actions, and it may make its orders suffi- 
ciently broad to prevent evasion 


B. It is impossible for Commission orders to list, 
describe, and rule upon the legality of every 


possible course of future action which they 
must proscribe, and therefore they must state 
in general terms the type of practice the violator 
is required to forgo 


. Legality of possible future courses of action is 
not to be determined on a hypothetical basis 
when drafting an order, but on an actual basis 
when and if a specific proposed course of action 
is considered, and appropriate and adequate 
procedures are available for that purpose .... 69 


D. The Commission’s order is entirely proper ..-. 70 


Conclusion. 


(var) 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,380 
Josep A. Kaptan & Sons, Inxc., PETITIONER, 


Vv. 


Feprerat TrapDE ComMMISSION, RESPONDENT. 


On Petition to Review an Order to Cease and Desist 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


In compliance with this Court’s rule 17(c) (3), we present 
the following counterstatement of the case, which we believe 
is necessary to correct the many inaccuracies in and omis- 
sions from petitioner’s ‘“‘Statement of the Case.’ 


2 Petitioner’s statement is not, we believe, a fair recital of the 
findings and rulings actually made by the Commission, nor of the 
evidence upon which they were based. It misstates the nature of 
important findings and rulings; it does not mention certain find- 
ings ntial to the Commission’s decision; it includes as sup- 
posedly undisputed facts a number of doubtful excerpts from 
testimony favorable to its contentions but contrary to findings, 
and a number of assertions unsupported by evidence and also 
contrary to findings; and it includes argument as to the meaning 
and effect of such evidentiary fragments. 

In this section of our brief we have attempted to recount the 
events of the administrative proceeding which led to this review, 
indicating the nature of the findings and rulings of the Commis- 
sion, identifying those as to which petitioner raises issues requiring 
decision here, and deferring our discussion of the evidence and 
other argument concerning them to the “Argument”? section of 
this brief. 
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The Natuze of the Action 


This case is before the Court upon a petition to review 
an order to cease and desist issued by the Federal Trade 
Commission at the conclusion of an administrative pro- 
ceeding conducted pursuant to section 11 of the Clayton 
Act, as amended (64 Stat. 1126; 15 U.S.C. 21) in which 
the Commission determined that petitioner has been and 
is engaged in two types of violations of section 2(a), two 
types of violations of section 2(d), and one type of violation 
of section 2(e) of that Act, as amended (49 Stat. 1526; 
15 U.S.C. 13) and based upon that determination, issued 
the final order here under review. 


The Proceeding Before the Commission 


The administrative proceeding was instituted on March 
10, 1960, through a complaint (R. 2-7)? which charged in 
substance that Kaplan, a corporation engaged in manu- 
facturing and in selling and distributing throughout the 
United States shower curtains, shower curtain sets, and 
accessories, has been and is violating section 2(a) of the 
Clayton Act by discrimating in price between competing 
purchasers of its products and causing competitive injury 
thereby (Count I; R. 2-3); violating section 2(d) of that 
Act by granting advertising and promotional allowances 
to some but not all such customers (Count IT; R. 3-4); and 
violating section 2(e) of the Act by furnishing services or 
facilities to some but not all of such customers (Count IIT; 
BR. 5-6)“ 

In its answer (R. 51-57) Kaplan denied all material 
allegations of the complaint (R. 51) and asserted a number 
of purported defenses (R. 51-56). 

Extensive hearings were held before an examiner in 
1960 and 1961, after which counsel filed proposed findings 


* Reference is to the pagination of the record before the Com- 
mission, other than the transcript of testimony, printed in the 
Joint Appendix. ‘‘Tr.’’ indicates the pagination of the reporter’s 
transcript of testimony, as printed in that Appendix. 

* The provisions of the Act pertinent to the issues on this review 
are reproduced below, pp. 16-17. 
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of fact, briefs and memoranda, and oral argument was 
heard. On May 21, 1962, the examiner issued an intial 
decision (R. 519-49) in which he made 35 detailed findings 
of fact (R. 519-31), discussed the legal issues involved, 
concluded that certain of Kaplan’s practices violate the 
Act (R. 532-48), and issued an order to cease and desist 
(R. 548-50).° 

Both petitioner and complaint counsel appealed to the 
Commission, which considered the matter on briefs and 


ified and as supple- 
mented by the opinion (R. 829-46).° Petitioner does not 
argue here that any procedural errors occured in the 
administrative proceeding. 


The Findings and Rulings of the Commission 
Joseph A. Kaplan & Sons, Inc., is a New York corpora- 
tion with office and place of business at 1 Jackson Place, 
Yonkers, New York (Finding 1; R. 519-20). 


It is an industry leader 
distribution of shower ¢ 
accessories, 
products are 
catalogued 


(Finding 2; R. 520.) 
Kaplan sells and ships these products from its plant at 
Yonkers to purchasers in other states (Finding 3; R. 520). 


5 As amended by his order of June 4, 1962, correcting a clerical 
error in the cease and desist order. 


* The opinion was by Chairman Dixon, who was joined by Com- 
missioners Anderson and MacIntyre. Commissioners Elman and 
Higgenbotham concurred in the result, but did not file separate 
opinions. 
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The price discriminations (the section 2(a) violations) 


Among the purchasers in 1958 and 1959 were Bloom- 
ingdale’s in Stamford (Connecticut), Filene’s in Boston 
(Massachusetts), and Strawbridge & Clothier in Philadel- 
phia (Pennsylvania) (Finding 5; R. 520). 

Those stores are three of the 26 retail department stores 
who together own Associated Merchandising Corporation 
(Finding 6; R. 2), which in turn owns Aimcee Wholesale 
Corporation (Finding 10; R. 3-4). Each of the 26 stores 
owns one share of the class A voting stock of Associated 
Merchandising and owns class B stock proportionate to 
its relative share of the total retail sales of the group at the 
time it became a shareholder (Finding 6; R. 2).7 Through- 


™ The Commission made no finding containing the identities of 
all 26 stores, however, Commission’s Exhibit 25A-C (R. 2862-4), 
produced by an officer of Associated Merchandising Corporation 
(R. 1076), lists the following as the stockholders: 


LLS. Ha S ee 
Pittsburgh, P 


esota, 
. Stix, Baier & Fuller Co., St. Louis, Missouri, 
. B. Forman ere Rochester, New York, 


nm, Massach: 

. F. & R. Lazarus & Co., Columbus, Ohio, 

The John Shillito Co., Cincinnati, Ohio, 
12. Foley’s, Houston, Texas, 
13. Sanger’s, Dallas, Texas, 
14 Emporium Capwell Co. Co. (two stores), San Francisco, Cali- 

fornia, 

15. Thalhimer Bros., Inc., Richmond, Virginia, 
16. The Higbee Company, Cleveland, Ohio, 
17. Carson Pirie Scott & Co., Chicago, Ilinois, 
18. Strawbridge & Clothier, Philadelphia, Pennsylvania, 
Abraham & Straus, Brooklyn, New York, 
The Rike-Kumler Co., Dayton, Ohio, 
Rich’s, Inc., Atlanta, Georgia, 
The J. L. Hudson Co., Detroit, Michigan, 
Burdine’s, Miami, Florida, 
Dayton’s-Schuneman, St. Paul, Minnesota, 
J. Goldsmith & Sons, Memphis, Tennessee, 
Bloomingdale’s, New York, New York. 


SRESRESE 
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out this proceeding Associated Merchandising Corporation 
has been referred to as ‘“‘AMC’’ and its subsidiary as 
“ce AWC.” 

The department stores owning AMC paid for their 
shares; AMC operates on an expense budget, deriving its 
income from monthly service charges paid by its owners 
(Finding 7 ; R. 521). 

The class A stockholders choose AMC’s directors, each 
of whom is also an officer or director of a stockholder. 
The directors choose its officers. (Finding 8; BR. 521.) 

At present AMC’s principal functions are researching 
department store operating problems and scouting for 
new merchandise; occasionally it buys as agent for a store, 
but not from Kaplan (Finding 9; R. 521). Petitioner does 
not dispute here any of the findings summarized above, 
nor, with the exception of those explicitly mentioned below, 
do we understand it to dispute any of those summarized 
hereinafter. 

Prior to 1946 AMC made purchases for its member 
stores, and Kaplan, although knowing AMC was owned 
by retail stores, dealt with it and gave it quantity discounts 
(Finding 10; R. 522). Although this finding was made 
by the examiner in his initial decision, and petitioner did 
not contest it when the case came before the Commission, 
petitioner asserts here that AMC was not a purchaser and 
that its president did not have this knowledge (Br. 45, 
n. 81). We maintain that its validity cannot now be 
initially placed in issue but that in any event it is in 
accordance with the evidence (infra, p. 29 n. 22).* 

In 1945 the Commission concluded a proceeding against 
AMC and its member stores (Associated Merchandising 
Corp., 40 F.T.C. 578) by finding inter alia that it ‘‘was 
created, and is now being maintained and operated, by 
respondent members [the stockholding stores] as an in- 
strument, method, agency, and means whereby said re- 


8 To avoid duplication we have not summarized here the evidence 
upon which the disputed findings were based. It is set forth, with 
citations to the record, in our discussion of the disputed findings 
in the ‘‘Argument”’ section of this brief, infra, pp. 22-73. 
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spondent members are enabled to act collectively to obtain 
special allowances and discounts on their purchases of 
goods, wares, and merchandise for resale in their respective 
stores”? (40 F.T.C. at 590). The Commission found that 
AMC and its owners were thereby violating section 2(f) 
of the Clayton Act, and issued an order requiring them to 
cease and desist therefrom (40 F-T.C. at 593-94).° 

Thereafter, in 1946, AMC founded Aimcee Wholesale 
Corporation (AWC). Parent and subsidiary have their 
offices at the same place (Finding 10; R. 521-22), AMC 
guarantees all obligations of AWC (Finding 11; R. 522), 
and most of the officers and directors of parent and sub- 
sidiary are the same (Finding 14; R. 523). 

When AWC was created AMC’s housewares buyer told 
Kaplan that AMC had formed AWC as a wholly owned 
subsidiary corporation and that AWC would function as 
a wholesaler, selling to retailers. Kaplan, which had at 
that time one customer classified as a “‘Jobber,”? agreed 
to afford AWC a similar pricing arrangement.” (Finding 
10; BR. 522.) 


The systematic discriminations 


Kaplan’s price lists show two prices for its products, 
“cost”? and ‘‘retail.”’ “‘Cost’? is the price paid by retail 
dealers to Kaplan, and “‘retail”’ is Kaplan’s suggested 
Price for retail stores to charge to consumers. The latter 
is also referred to as “‘list price.”? In the negotiations 
between Kaplan and AMC they agreed that Kaplan’s price 
to AWC would be “‘list price”’ less a discount (except for 
the “‘Aquafaille”” line, for which there is a specially- 
negotiated price). Since 1950 AWC has been the only 
Kaplan account classified as a “‘jobber.’’ (Finding 12; 
B. 522-23.) 


®* Section 2(f) (49 Stat. 1526; 15 U.S.C. 18(f)) makes it unlaw- 
fal “‘knowingly to induce or receive a discrimination in price”’ 
prohibited by section 2(a). 

% The “‘jobber’’ was the Crane Company (R. 833), which at 
that time operated retail stores in which it sold accessories to its 
line of bathroom equipment. 
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AWC sells various products to more than 100 retail 
stores, but over 99 percent of Kaplan products nominally 
sold to AWC goes to AMC’s 26 stockholder department 
stores and one additional store owned by a corporation” 
which also owns 9 of the stockholding stores (Finding 13; 
R. 523). 

AWC does not warehouse or take delivery of Kaplan 
products. It learns from its owner stores their anticipated 
requirements and submits to Kaplan a ‘‘Form 500,”’ which 
typically refers to ‘‘assorted styles and colors’’ of Kaplan 
products ‘‘as detailed on [Form] 502 shipping authoriza- 
tions or direct store orders’? which are to follow. The 
Form 500 also refers to the price as ‘‘List Price less 50% 
(except Aquafaille which is $2.81),’’ designates a total 
price but no quantity of merchandise, and is submitted to 
Kaplan before AWC has received specific orders from the 
owner stores. (Finding 16; R. 524.) 

When owner stores decide to buy Kaplan products they 
generally place their orders with AWC, which then issues 
orders and shipping instructions to Kaplan, which then 
drop-ships the merchandise to the customers. In addition, 
the owner stores buy a small amount of merchandise 
directly from Kaplan without going through AWC, usually 
for special sizes, small quantities, or close-out merchandise. 
(Finding 17 ; R. 524-25.) 

Kaplan deals directly with owner stores in arranging 
‘“Cadvertising allowances’? and ‘‘markdown allowances,”’ 
both on goods purchased directly from it and goods pur- 
chased through AWC (Findings 29, 30, 32; R. 528-30). 
After ‘‘markdown allowances’”’ are agreed upon, however, 
Kaplan issues the credits therefor to AWC for further 
crediting of the individual stores, rather than directly to 
them (Op., R. 834). 

Kaplan’s salesmen periodically call on retail stores, 
including the AMC-AWC owners, look over their stocks, 
try to anticipate merchandising problems, and recommend 
sales measures. Its representatives work closely with 
AMC stores on advertising allowances, markdown allow- 


11 Federated Department Stores (R. 832). 
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ances, return of goods, and other merchandising problems. 
From such contacts Kaplan knew the relationship between 
them and AWC, and the terms and conditions under which 
its products were received by them. Kaplan’s president 
was aware that when such markdown allowances, adver- 
tising allowances, etc., were arranged and Kaplan credited 
AWC, AWC im tarn credited the particular stores. Except 
for the mechanics of ordering and billing, Kaplan deals 
with the owner stores exactly the same way as if AWC 
were out of the picture. (Op.; R. 834-35.) 

Kaplan knew, or is chargeable with the knowledge, that 
the special prices it accorded AWC inured directly to the 
benefit of the AMC retailers. It knew that AMC was owned 
and operated by the retailers and that it had formed AWC. 

(Op.; R. 833.) Petitioner argues here that this finding is 
not correct (Br. 44-45) ; we maintain that it i is supported by 
the evidence (infra, p. 30). 

Based upon these and certain additional factors the 
Commission concluded that the AMC owner stores are 
“‘purchasers”’? from and ‘‘customers’’ of Kaplan within 
the meaning of sections 2(a), 2(d), and 2(e) of the amended 
Clayton Act (R. 833, 835). Petitioner argues here that 
so much of this holding as ruled them to be ‘‘purchasers 
and customers’’ for 2(2) purposes is erroneous (Br. 31- 
47) ; we maintain that it is correct (infra, p. 30 n. 23). 

During 1958 and 1959 Kaplan charged retailer customers 
the prices in the ‘‘cost’’ column of its price list, and on 
orders from AWC for drop-shipment to the owner stores 
of all except its ‘‘Aquafaille’”’ line of products charged 
“list price’’ less a 50% discount, which resulted in a price 
advantage to AWC of as much as about 18 percent. On 
Aquafaille it charged the negotiated set price, which gave 
the AMC stores advantages ranging from 5% to 15%. 
AWC billed the owner stores at a markup of 5% of its costs 
so that those stores’ net advantage on such purchases was 
as much as 13% less than other retailers paid? (Finding 
19; B. 525, Op.; B. 835.) 


12When AMC stockholder stores place orders directly with 
po fe a ett RR 
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The Commission ruled (R. 833, 835, 845) that the differ- 
ences between the prices which Kaplan charges on sales 
where it invoices AWC and drop-ships to the AMC stores, 
and the prices it charges on its sales directly to other stores, 
constitute price discriminations within the meaning of 
section 2(a). Petitioner argues that the Commission held 
instead that Kaplan’s price discrimination is to be measured 
by the differences between its prices to non-AMC stores 
and the prices at which AWC invoices the AMC stores 
(Br. 31-47). We contend that the Commission’s determina- 
tion is as we have just described it and that it is correct 
(infra, pp. 24-25). 

Goods of like grade and quality to those purchased by 
the AMC stores were sold by Kaplan to other retailers 
at or about the same times and in the same trade areas, 
and such retailers compete with the AMC stores (Finding 
18; R. 525). 

Examples of such sales and of the net cost differences 
between the favored and unfavored retail stores resulting 
from this system include the following: Filene’s (an AMC 
store) in Boston bought ‘‘Zephyr’’ pattern sets on Septem- 
ber 22, 1959, for $2.95 per set, while Walpole Bros., in 
the same city, was charged $3.60 per set (18% more) on 
August 24, 1959; Bloomingdale’s (an owner store) in 
Stamford, Connecticut, bought ‘‘Windswept”’ pattern sets 
for $4.95 per set in April and May 1958, while Redmond’s, 
in the same city, was charged $6.00 per set (17% more) 
during the same period. (Op., R. 835.) 

Although petitioner submitted figures concerning the 
dollar value of its gross sales to the favored and unfavored 
stores in the Stamford, Philadelphia, and Boston trade 
areas during the period 1951-1960, and the examiner made 
some comparisons of those figures (Findings 24-27; R. 526- 
27), the Commission did not attach any particular signifi- 
cance to that data (Op., R. 837). The examiner noted the 
percentages of purported ‘‘sales’’ by Kaplan, ‘‘purchases’’ 
by stores, and ‘‘market shares’? of stores, but pointed 
out that the comparisions were only of gross dollar volume 
of Kaplans sales, rather than of quantities sold to or by 
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the retailers, and that the figures being compared were 
affected by, but not adjusted for, Kaplan’s systematic 
price discriminations, by its discriminatory grant of post- 
sale markdown allowances, and by the return-goods privi- 
leges (Finding 24; R. 526). Im addition he noted that 
the number of competing purchasers in each trade area 
changed almost every year, further frustrating effective 
comparison (Finding 27; R. 527). Petitioner argues here 
that the Commission’s refusal to rely upon this data was 
erroneous (Br. 24-31) ; we contend that the Commission was 
correct (infra, pp. 35-42). 

Although the unfavored customers sell Kaplan products 
at a markup of approximately 42%, which is equal to or 
higher than the average markup of all products in the 
departments in which Kaplan goods are sold, the net 
profit of the stores is much lower; a Stamford retailer had a 
4% net profit in 1958, during the period when he was paying 
between 11% and 17% more for Kaplan products than 
his Stamford competitor (Finding 21; R. 525-26). Some 
of the retailers in the markets examined described the 
competition as keen; one called it ‘‘very rough and ex- 
treme,’’ one testified that he ‘‘cannot be five cents off’’ 
what competitors charge. Various retailers testified that 
eash discounts (2%) are very important; for some the 
eash discount is a very large part of net profit. One 
testified that loss of the 2% cash discount on its purchases 
would reduce its net profit from 4% to 3% of its gross 
sales. Kaplan’s sales to the favored stores during the rele- 
vant period totaled over one-half million dollars per year. 
(Op.; BR. 836-37.) Petitioner argues here that the Commis- 
sion has misconstrued these facts in making its findings 
(Br. 19-24) ; we contend that the Commission’s understand- 
ing of them is accurate (infra, pp. 37-44). 

Based upon the above factors the Commission found 
that in the market circumstances of this case ‘‘price differ- 
ences of 18% and even as little as 5% are substantial,”’ 
that ‘‘the total of the discounts received by the favored 
customers would come to substantial amounts,’’ that ‘‘in 
view of the contimous large differences in prices here shown 
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between the favored and nonfavored purchasers, the latter 
over a period of time would surely lose the competitive 
contest in the sale of [Kaplan’s] goods.’’ It thereupon 
concluded that the effect of Kaplan’s price discriminations 
‘“‘may be substantially to injure competition,’’ within the 
meaning of section 2 of the Clayton Act, as amended. 
(Op., R. 837-38.) Petitioner disputes here the substan- 
tiality of the evidence to support these findings (Br. 24- 
31); we contend that they are properly supported (infra, 
pp. 33-45). 
The negotiated discriminations 


In addition to the systematic price differences between 
AMC owner stores and other retailers resulting from the 
regular use of the system described above, Kaplan from 
time to time during 1958 and 1959 made extra and addi- 
tional arrangements directly with individual stores by 
which they were credited with ‘‘markdown allowances’’ 
which reduced their costs on Kaplan merchandise already 
in their stocks. Such markdowns and their terms were 
arranged and negotiated directly between Kaplan and the 
individual stores, both on goods bought upon orders sub- 
mitted directly to Kaplan and on goods bought on orders 
submitted to AWC and drop-shipped by Kaplan to the 
stores. For example, Filene’s, overstocked with a pattern 
bought at $4.95 per set and marked to sell at $9.90, reduced 
the retail price to $5.95 and received from Kaplan a mark- 
down credit of $1.60 per set, reducing its costs to $3.35. 
Competing stores in Boston were charged $6.00 by Kaplan 
for the identical sets. Another pattern bought by Filene’s 
at $3.98 to sell at $7.95 was marked down to $4.95 and 
Kaplan gave Filene’s a markdown credit of $1.20 per set, 
reducing its cost to $2.78. During the same time competi- 
tors were charged $4.50 for the same pattern. (Finding 
32; R. 530.) 

Kaplan did not grant or offer markdown credits to all 
of its competing customers, and did not make known to 
all of its competing customers that such credits could be 
negotiated (Finding 33; R. 530-31). Petitioner does not 
deny this here, but argues that the unfavored dealers did 
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not ask for such credits and did not qualify for them 
under petitioner’s criteria, and therefore that its practice 
is not discriminatory (Br. 47-56). We contend that the 
Commission correctly rejected those contentions (infra, 
p. 51). 

These markdown allowances usually were granted before 
Kaplan’s introduction of new lines and to aid the favored 
customers to clear slow-moving stock. They were made 
on an individual store basis, and some stores received 
them while other purchasers competing in the sale of 
Kaplan’s goods of the same grade and quality did not. 
Their effect was that customers so favored ultimately 
paid lower net prices. Although the AMC owner stores 
seem to have been regularly favored in this manner, some 
other retailers also received such credits. (Op., R. 838.) 

Because these post-sale rebates by Kaplan lower pur- 
chase prices, and at or about the same time competing re- 
tailers bought goods of the same grade and quality at 
higher prices, the Commission concluded that the result- 
ing price differences were ‘‘price discriminations’’ within 
the meaning of section 2(a). It also concluded that their 
effect, like that of the systematic price discriminations 
and for the same reasons, ‘‘may be to substantially injure 
competition.’’ (Op., R. 839.) Petitioner argues here that 
these conclusions are erroneous (Br. 47-57); we contend 
they are proper (infra, pp. 46-51, 54 n. 35). 

The Commission rejected petitioner’s argument to the 
effect that these markdowns were authorized and their 
legality saved by the ‘‘changing conditions affecting the 
market for or the marketability of the goods concerned’’ 
proviso in section 2(a), because petitioner had made no 
showing of any factual situation contemplated by that 
proviso (Op., R. 839). Petitioner argues here that that 
rejection was erroneous (Br. 57-59); we contend that it 
was correct (infra, pp. 51-53). 


The discriminatory allowances (the section 2(d) violations) 


In order to promote the sale of its products Kaplan 
from time to time negotiates directly with and grants to 
retailers “‘advertising allowances’’ on its products. 


13 


The concededly illegal allowances 


During 1958 and 1959 Kaplan paid or contracted to pay 
such allowances to or for the benefit of some of its retailer 
customers, including AMC owner stores both on goods 
bought directly and on goods bought through AWC, as 
compensation for their advertising of Kaplan products pur- 
chased at its regular prices (Findings 29 and 30; R. 528-29). 
Kaplan did not make, offer, or otherwise make available 
proportionally equal payments or, in some instances, any 
payments at all, to or for the benefit of other retailer cus- 
tomers then competing with the favored customers in the 
resale of its products (Finding 31; R. 529). Kaplan acceded 
to the determination that these payments are illegal and 
consented to the entry of an order prohibiting them (Find- 
ing 29a, R. 528; Op., R. 840), and it does not contend other- 
wise here.™ 

The contested allowances 


In addition, Kaplan from time to time, in dealing 
directly with retailers for the sale of stock from its inven- 
tory, negotiates special sales prices and also grants to 
the purchasers separately-stated ‘‘advertising allowances”’ 
(Op.; BR. 841). Although Kaplan has no real interest in 
whether the money so allowed is actually used for adver- 
tising, this attitude is not made known to the purchasers 
who receive the allowances (Finding 29b; R. 528). 

Kaplan asserted that these allowances are granted to 
help move its slow-moving inventory and are made only 
in connection with ‘close-out’? sales. The Commission 
noted that the documentary evidence of record does not 
establish that these allowances actually were made on 
patterns which were being discontinued, but assumed 
arguendo that asserted difference. (Op.; R. 841-42.) 

The Commission found that at substantially the same 
time Kaplan sold goods of like grade and quality to other 
retailers competing in the resale of Kaplan’s products 


18 Thus, as the Commission noted (R. 840), petitioner has in 
effect conceded that the favored and unfavored stockholder stores 
are its ‘‘customers’’ even when purchasing through AWC, at least 
for the purposes of section 2(d). 
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with those receiving those allowances, but did not grant 
or make available to those customers any similar allowances, 
or afford them the opportunity to buy the same items and 
receive similar allowances (Op., R. 942-44). Petitioner 
argues here that these findings are erroneous (Br. 60-61) ; 
we contend that they are properly supported by the record 
(infra, pp. 57-98). 

Before the Commission petitioner argued that those 
allowances are disguised price reductions rather than pay- 
ments for services, and therefore do not come within the 
coverage of section 2(d), and that they should be tested 
by the standards of section 2(a) as price discriminations. 
The Commission ruled that Kaplan’s own actions and the 
surrounding circumstances brought them within section 
2(d). (Op.; BR. S41, n. 2.) Petitioner argues here that 
this determination was erroneous (Br. 60); we contend 
it was correct (infra, pp. 55-07). 


The service discriminations (the section 2(e) violations) 


On its invoices Kaplan states: ‘‘perfect merchandise 
is not returnable and will not be accepted unless authorized 
by us.”” Despite this, during 1958 and 1959 it allowed 
some customers, including AMC owner stores, to return 
nondefective merchandise so they could expedite their 
clearance of excess stock. Credit on returns of stock by 
the AMC stores which they had bought directly went to 
them, and credit on stock they had bought through AWC 
went toit. During the same period Kaplan failed to inform 
the favored customers’ competitors of the availability of 
this privilege, and in one instance such a competitor in- 
quired about returns and was not told of the possibility of 
any returns under any circumstances. (Finding 34; R. 
531.) 

Return privileges are individually negotiated between 
Kaplan and the particular favored store, on the basis of 
the store’s difficulty in selling a particular pattern, even 
though a competing store is then selling the same pattern 
without difficulty. Kaplan’s practice is to allow some of 
its customers to return slow-moving items regardless of 
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pattern, while not making this privilege available or known 
to their competitors. (Finding 35; R. 531.) Petitioner 
conceded these facts before the Commission (R. 844), but 
here it argues that they do not support the order and that 
the difference in treatment resulted from the unfavored 
dealers’ failure to ask for return privileges or to qualify 
therefor under Kaplan’s criteria (Br. 51-59). We contend 
the Commission was correct (infra, pp. 58-65). 

The Commission ruled that this discriminatory return- 
goods privilege is a service or facility furnished by Kaplan 
in connection with the favored customers’ ‘shandling”’ of 
the particular items returned, and also in connection with 
the ‘‘handling, sale, or offering for sale’’ of Kaplan’s entire 
line of products (R. 845), within the meaning of those terms 
in section 2(e). Although it argued otherwise before the 
Commission, we do not understand petitioner to dispute 
that ruling here. 


The Order to Cease and Desist 


Based upon the findings, rulings, and conclusions detailed 
above, that Kaplan’s several practices violate in several 
ways sections 2(a), 2(d), and 2(e) of the amended Clayton 
Act, and upon the facts that the violations ‘‘cover a long 
period of time and tend to show favored treatment towards 
certain large retail customers,’’ the Commission determined 
to issue ‘‘an order broad enough to prevent future violations 
through variations in the methods engaged in” (R. $46). It 
entered an order to cease and desist (R. 548-49, as amended, 
R. 827-28) which directs that Kaplan, its officers, employees, 
assignees, and representatives, directly or through any 
corporate or other device, in or in connection with the sale 
of shower curtains, shower curtain sets, shower curtain 
accessories, and related products in commerce, as ‘‘com- 
merce’’ is defined in the Clayton Act, as amended, forth- 
with cease and desist from: 


1. Discriminating, directly or indirectly, in the price of 
said products of like grade and quality by selling to 
any purchaser at net prices higher than the net prices 
charged to any other purchaser who, in fact, competes 
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with the purchaser paying the higher price in the 
resale and distribution of [Kaplan’s] products. 


2. Paying or contracting to pay, or granting or contract- 
ing to grant, or allowing, directly or indirectly, any- 
thing of value, including checks and credits, to or for 
the benefit of a customer as compensation or in con- 
sideration of any advertising or promotional services 
or facilities furnished by or through said customer 
in connection with the sale or offering for sale of 
[Kaplan’s] products, unless such payments, credits, 
grants or allowances are available on proportionally 
equal terms to all other customers campeting in the 
distribution of said products. 


3. Discriminating, directly or indirectly, among competing 
purchasers of its products by contracting to furnish, 
furnishing, or contributing to the furnishing of, to 
any of [Kaplan’s] customers the service of accept- 
ing the return of its unsold products or any other 
service or facility connected with the handling, sale 
or offering for sale of said products, unless such 
service or facility is made available on proportionally 
equal terms to all customers competing with such fa- 
vored customers in the sale of said products. 


Petitioner argues here that the terms and scope of this 
order are improper (Br. 62-72); we contend that they 
are well within the Commission’s allowable discretion in 
the choice of a remedy in the circumstances of this case 
(infra, pp. 65-73). 


STATUTES INVOLVED 


Section 2 of the Clayton Act, as amended, provides (15 
USC. 13): 


2. (a) That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, either directly 
or indirectly, to discriminate in price between different 
purchasers of commodities of like grade and quality * * ° 
where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in 
any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or know- 
ingly receives the benefit of such discrimination, or with 
customers of either of them: * * ° And provided further, 
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That nothing herein contained shall prevent price changes 
from time to time where in response to changing conditions 
affecting the market for or the marketability of the goods 
concerned, such as but not limited to actual or imminent 
deterioration of perishable goods, obsolescence of seasonal 
goods, distress sales under court process, or sales in good 
faith in discontinuance of business in the goods concerned. 


2. (d) That it shall be unlawful for any person engaged 
in commerce to pay or contract for the payment of anything 
of value to or for the benefit of a customer of such person 
in the course of such commerce as compensation or in con- 
sideration for any services or facilities furnished by or 
through such customer in connection with the processing, 
handling, sale, or offering for sale of any products or com- 
modities unless such payment or consideration is available 
on proportionally equal terms to all other customers com- 
peting in the distribution of such products or commodities. 


2. (e) That it shall be unlawful for any person to dis- 
criminate in favor of one purchaser against another pur- 
chaser or purchasers of a commodity bought for resale, 
with or without processing, by contracting to furnish or 
furnishing, or by contributing to the furnishing of, any 
services or facilities connected with the processing, 
handling, sale, or offering for sale of such commodity so 
purchased upon terms not accorded to all purchasers on 
proportionally equal terms. 


SUMMARY OF ARGUMENT 


I. Kaplan’s practice of billing AWC at lower prices on 
commodities shipped to the AMC owner stores than it 
charges those stores’ competitors for commodities of like 
grade and quality violates section 2(a) of the amended 
Clayton Act. 


A. The Commission correctly determined that AMC 
stores are ‘‘purchasers”’ from Kaplan within the meaning 
of section 2(a). Petitioner has in effect conceded that 
with respect to the identical transactions they are ‘‘pur- 
chasers’’ from and ‘‘customers”’ of it within the meaning of 
other provisions of the Act, and it is established that the 
terms have the same meaning throughout the statute 
But in any case the evidence establishes that the AMC 
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stores are Kaplan’s customers. The Commission held in 
effect that the identities of AWC and its owner stores 
merge for 2(a) purposes, and that ruling is supported 
by the facts and relevant decisions. 


B. The Commission’s finding that the effect of Kaplan’s 
price discriminations may be to injure competition between 
the AMC stores and their competitors is a valid, logical 
inference properly drawn from and supported by the rele- 
vant evidence, and the Commission did not err in refusing 
to rely upon evidence as to irrelevant events offered by 
petitioner. There is no dispute that the discriminations 
(ap to 18%) are substantial, that competition between 
favored and unfavored customers is keen, that over-all 
profit margins are small (e.g., 4%), that even a 2% differ- 
ence in prices on purchases is important, and that if the 
unfavored customers were subjected to similar discrim- 
inations on all purchases they would be seriously hand- 
icapped. These facts are sufficient to permit the conclusion 
that the effect of Kaplan’s discriminations ‘‘may be * * ° 
to injure, destroy, or prevent competition’? between the 
AMC stores and their unfavored competitors. 

The Commission properly declined to be misled by peti- 
tioner’s contentions that there has been no loss of sales 
by unfavored stores and that this demonstrates that they 
are not being prevented from waging effective competition. 
The courts have ruled that such evidence is irrelevant in 
cases like this. This is because the effects of a discrimina- 
tion in one commodity are almost always spread over the 
entire business, so that sales statistics and other market- 
share data can begin to reflect those effects only when the 
commodity is so large a part of the business, and the dis- 
crimination is so large and continues so long, that the rest 
of the business can no longer absorb and compensate for 
it. Because the purpose of the statute is to prevent com- 
petitive injury, and sales figures can show such injury 
only after it has occurred, it is necessary in cases such 
as this to base decision upon other factors. In this case 
those other factors completely support the Commission’s 
finding. 
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II. Kaplan’s post-sale mark down allowances, granted 
to some customers to enable them to cut their retail prices 
on commodities of like grade and quality to those Kaplan 
simultaneously sells to their competitors at substantially 
higher prices, are discriminations in price and violations 
of section 2(a). The section was intended to outlaw such 
discrimiatory secret rebates. The record shows that they 
are negotiated between Kaplan and the favored large 
retail stores, that their competitors do not receive and do 
not even know about them, that they result in unfavored 
stores paying as much as 45% more than favored stores 
for commodities not merely of like grade and quality, but 
identical, and that their purpose and effect is to enable the 
favored customers to sell more curtains by reducing their 
retail prices with Kaplan’s help. The record clearly 
supports the Commission’s finding that the effect of these 
discriminations ‘‘may be * * * to injure, destroy, or prevent 
competition”? with the favored customers, and shows that 
petitioner’s contention that these discriminations are jus- 
tified by changed market conditions is not true. 


III. The Commission correctly determined that Kaplan’s 
special ‘‘close out’? advertising allowances to some cus- 
tomers are made as compensation for services rendered 
in connection with their resale of its commodities, and have 
not been made available on proportionally equal terms 
to other customers competing in the resale of such com- 
modities, in violation of section 2(d). Those allowances 
accompany specially-negotiated sales of goods from Kap- 
lan’s inventory, sold to the favored competitors at reduced 
prices. The advertising allowances are separately stated, 
and the customers do the special advertising and bill Kap- 
lan for it with proof of performance. Other customers, all 
of whom are competing in the resale of Kaplan commodi- 
ties of like grade and quality and some of whom recently 
purchased for resale identical commodities, are given no 
opportunity to qualify for the special advertising allow- 
ances. The Commission correctly ruled that these facts 
establish Kaplan’s violations of section 2(d). 
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IV. Substantial evidence supports the Commission’s 
finding to the effect that Kaplan furnishes to some pur- 
chasers of its commodities the service of accepting returns 
of undamaged merchandise and that that service is not 
“accorded’”’ to other purchasers, within the meaning of 
section 2(e) of the amended Clayton Act. There is no 
dispute that Kaplan accepts returns from some customers 
but not from their competitors, who with but one known 
exception, have not been informed and are not even aware 
that it does so. In that one instance a small customer 
learned that his large competitor was regularly accorded 
that service and asked to have ‘‘the same”’ privilege, 
and Kaplan refused to accord it. 

V. The scope of the proscriptions in the Commission’s 
cease and desist order are well within its allowable dis- 
cretion in the choice of a remedy for Kaplan’s complex 
of interrelated unlawful actions; the order’s terms are 
sufficiently clear and precise to avoid raising any serious 
questions about their meaning and applicability; and ade- 
quate procedures are available by which Kaplan may 
obtain determination of the legality of any proposed sys- 
tem of pricing, granting of allowances, and furnishing of 
services. 

A. Where the factual situation indicates the advisability 
of doing so, the Commission may prohibit not only the 
precise illegal practices used in the past, but also like or 
related practices and other illegal acts whose commission 
is fairly to be anticipated from the violator’s past acts, 
and it may make its orders broad enough to prevent 
evasion. The Commission has wide discretion in deter- 
mining the type of order necessary to bring an end to 
violations, and courts will not interfere except where the 
remedy selected has no reasonable relation to the unlaw- 
ful practices. It should effectively close all roads to the 
prohibited goal, so that its orders may not be by-passed 
with impunity. Its orders are not designed to punish or 
impose damages for past acts, but to prevent illegal prac- 
tices in the future by those who have demonstrated that 
they need some fencing in. 
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B. It is impossible for Commission orders to list, 
describe, and rule upon the legality of every possible course 
of future action which they must proscribe, and therefore 
they must state in general terms the type of practice the 
violator is required to forego. 


C. The legality of possible future courses of action is 
not to be determined on a hypothetical basis when draft- 
ing the order, but on an actual basis when and if a specific 
proposed course of action is considered, and appropriate 
and adequate procedures are available for that purpose. 
Kaplan will not have to act at its peril when in the future 
it seeks to devise new courses of action and decide whether 
they conform to the order. The Commission has reserved 
jurisdiction to meet such contingencies and as actual situa- 
tions arise they can be presented in evidentiary form 
rather than as fantasies. The Commission has available 
a procedure for such situations, which this and other Courts 
have indicated is adequate. 


D. The Commission’s order is entirely proper in the 
circumstances of this case. The prohibition against price 
discriminations is almost identical to similar prohibitions 
which have been approved by the courts, and necessarily 
must be in terms sufficiently general to cover Kaplan’s 
present systematic discriminations, its secret rebates, and 
the many variations which it might use to achieve the same 
results. The second and third prohibitions enforce statu- 
tory provisions so narrow in scope that the order could 
scarcely be made less inclusive and still be effective to 
cover the existing practices and like or related practices. 
They too are substantially the same as orders which have 
been approved by the Courts in like cases. 
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ARGUMENT 


L Kaplan's practice of billing AWC at lower prices on com- 
modities shipped to the AMC owner stores than it charges 
those stores’ competitors for commodities of like grade and 
quality violates section 2(a) of the amended Clayton Act 

Petitioner challenges here only two of the Commission’s 

determinations concerning its pricing system found to be 
in violation of Section 2(a). These are, first, that the 
AMC stores are purchasers from Kaplan in the relevant 
transactions and therefore Kaplan’s prices to them and 
their competitors are discriminations between them, and 
second, that the effect of those discriminations may be to 
injure competition between the AMC stores and their 
competitors. 


A. The Commission correctly determined that the AMC 
stores involved in this case are purchasers from Kaplan within 
the meaning of section 2(a) of the amended Clayton Act 


The Commission found that with respect to the com- 
modities which Kaplan invoices to AWC and drop-ships 


to the AMC stores, those stores are the actual ‘‘pur- 
chasers’? from and “‘customers”’ of Kaplan, within the 
meaning of those terms as used in sections 2(a), 2(d), and 
2(e) of the amended Clayton Act. 

The Commission thereupon made four further findings, 
the validity of which depends upon the correctness of 
that finding: 


1. The differences between the prices at which Kaplan 
invoices AWC on those sales and the prices at which it 
contemporaneously invoices the competitors of AMC 
stores for commodities of like grade and quality con- 
stitute discriminations in price by Kaplan between pur- 
chasers from it, within the coverage of section 2(a) ; 


2. Kaplan’s granting of post-sale markdown allowances 
with respect to such commodities to certain AMC stores, 
among others, but not to their competitors in the resale 
of commodities of like grade and quality purchased from 
Kaplan, also constitute discriminations in price by 
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Kaplan between purchasers from it, within the coverage 
of section 2(a); 


3. Kaplan’s granting of advertising allowances with 
respect to such commodities to the AMC stores but not 
to their competitors in the resale of commodities of like 
grade and quality purchased from Kaplan constitute dis- 
criminations in service-payments by Kaplan between its 
customers, within the coverage of section 2(d); and 


4. Kaplan’s granting of return-of-undamaged-goods 
privileges with respect to such commodities to certain 
AMC stores, among others, but not to their competitors 
in the resale of commodities of like grade and quality pur- 
chased from Kaplan, constitute discriminations in services 
rendered by Kaplan between purchasers from it, within 
the coverage of section 2(e). 

All four of those subsidiary determinations are equally 
dependent upon the same primary determination, because 
the commodities, the parties, and the sales transactions 
involved in each of the four are identical. Petitioner con- 
ceded below and does not challenge here the correctness 
of that primary determination with respect to the mark- 
down allowances, the advertising allowances, and the 
returned-goods privileges on the commodities sold to those 
parties, and thus necessarily has conceded that in those 
sales the AMC stores are ‘‘purchasers’”? from and 
‘“‘eustomers”’ of Kaplan, within the meaning of section 2 
of the Act. 

Despite that concession, however, and without any 
explanation for its anomolous position, petitioner argues 
here that the AMC stores cannot be considered ‘‘pur- 
chasers’? from Kaplan for the purpose of determining 
whether its practice of invoicing AWC at lower prices 
than it charges the competitors of AMC stores is also 
within the coverage of section 2(a). 

Quite apart from the complete lack of validity of the 
arguments with which petitioner attempts to support this 
contention, we are unable to see how its concessions leaves 
the issue open for serious argument. It is established that 
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the terms ‘“‘purchaser’’ and ‘“‘customer’”’ have the same 
meaning throughout section 2, and, since the identical 
sales transactions are involved in all four matters, there 
can be no reason for different results. 

But even without petitioner’s concessions, it is clear 
upon this record that the Commission’s determination is 
correct. The principal error in petitioner’s argument is, 
we believe, its misapprehension that the Commission held 
that one of the two prices constituting Kaplan’s dis- 
criminations is that at which AWC bills the AMC stores 
for the merchandise which Kaplan drop-ships to them and 
invoices AWC. Based upon this mistaken premise peti- 
tioner argues in effect that since Kaplan does not set or 
control those prices they cannot be attributed to it, that 
the AMC stores therefore are not purchasers from Kaplan, 
and that Kaplan therefore has not discriminated in price 
between purchasers from it. Since the assumed premise 
for petitioner’s sequence of dependent contentions does 
not exist, the argument is beside the case. 

Petitioner’s error evidently derives from the belief 
that the Commission held that in the relevant transactions 
the identity of Kaplan merges with that of AWC, so that 
the latter’s sales to and prices charged the AMC stores 
are, in legal contemplation, sales made and prices charged 
by Kaplan. But that is not what the Commission held; 
instead it ruled that in those transactions the identities 
of AWC and the AMC owner stores merge, so that 
Kaplan’s sales ostensibly to AWC, and prices ostensibly 
charged AWC, are in legal contemplation sales to and 
prices charged those stores. The Commission’s opinion 


4 American News Co. v. Federal Trade Commission, 300 F.2d 
104, 109 (2d Cir. 1962), cert. denied, 371 U.S, 824; K. 8. Corp. 
v. Chemstrand Corp., 198 F. Supp. 310, 312 (S.D.N.Y. 1961). 


45 Petitioner thus says that ‘‘the Commission’s decision holds 
petitioner liable for prices charged by AWC and paid to AWC by 
AMC stores’’ (Br. 32), and ‘‘in the case at bar the issue is whether 
petitioner charged the prices that the AMC stores paid” to AWC 
(Br. 36). Its argument largely consists of contentions that 
Kaplan is not ‘‘responsible for’’ the prices at which AWC bills 
the AMC stores. 
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makes this clear. ‘‘From all the circumstances, we con- 
clude that the real purchasers and customers for 
[Kaplan’s] shower curtains in the AWC transactions were 
the AMC stores. * * * While AWC, so far as [Kaplan’s] 
products were concerned, was technically a wholesale pur- 
chaser, in reality the goods were purchased by the 
individual stores’? (R. 833). ‘‘AWC was technically the 
customer but the real purchasers and customers were the 
stores. * * ® From all the circumstances we conclude 
that the individual AMC stores were the purchasers and 
customers for the purposes of the Robinson-Patman Act.”’ 
(R. 835, citing as a comparable case, Moog Industries, Inc. 
v. Federal Trade Commission, 238 F.2d 43 (8th Cir. 1956), 
aff’d, 355 U.S. 411 (1958), in which the Commission and 
the court held that the identities of a nominal intermediary 
and its owner-customers were merged for purposes of 
section 2 of the Clayton Act.) ‘‘[T]he favored purchasers 
in this case include AMC stores buying through the AWC 
organization. Thus, in this instance, the prices charged 
[by Kaplan] are those charged the AMC store through 
AWC. Whatever the arrangement is between AWC and 
its owners, the AMC stores, this is no concern of 
[Kaplan]’’? (R. 845).7° 


16 Had the Commission been holding that the identities of 
Kaplan and AWC are merged, it would necessarily have used 
entirely different language; perhaps, e.g., ““AWC is technically 
the seller but the real seller is Kaplan,”’ or ‘‘the prices charged 
by Kaplan are those that AWC charges the AMC stores.”” Further- 
more, had that been its holding, it would never have said that the 
price arrangement between AWC and the AMC stores will be ‘‘no 
concern”’ of Kaplan under the cease-and-desist order issued herein. 

In its computations in the exemplary price differences which it 
mentioned in its opinion the Commission also demonstrated that 
it regards the difference between the prices at which Kaplan bills 
the AMC stores’ competitors and the prices at which it invoices 
AWC, rather than those at which AWC bills the owner stores, as 
the measure of Kaplan’s price discriminations. ‘‘AWC was billed 
at the so-called ‘list price,’ less a discount of 50 percent resulting 
in cost differences between AWC (AMC stores) and other retailers 
of as much as about 18 percent in favor of AMC stores’”’ (R. 835). 
“On February 13, 1958, John H. Pray, a store in Boston, bought 
Lace Stripe pattern curtains for $6.00 a set, while at the same time 
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‘An additional fallacy in petitioner’s argument is its 
failure to distinguish between the two different types of 
cases in which the presence of ostensible intermediaries 
is disregarded for section 2 purposes. In both types of 
cases buyer and seller deal directly with each other with 
respect to some matters, but in one type it is the seller who 
controls the intermediary or its dealings with the buyers 
and whose identity is in legal contemplation merged with 
that of the intermediary, while in the other type it is the 
buyers who control the intermediary and whose identities 
are merged with it for Clayton Act purposes. 

In the former type of case, where the intermediary’s 
prices are imputed to the seller, an important factor is the 
seller’s control over the intermediary’s reselling opera- 
tions, including prices. But im the latter type of case, 
where no such imputation occurs, the corresponding factor 
is whether the buyer-owned intermediary transmits to its 
owners the benefits of the discriminatorily favorable prices 
at which it purchases in its own name but for their use. 
Such transmission may be accomplished by distribution 
of the intermediary’s profits to its owners, by rebates to 
them, or, as in this case, by low markups on goods they 
buy through it. 

This case is of the latter type, and therefore the fact 
that Kaplan does not control AWC or the prices at which 
Filene’s, AMC store in Boston, received this itenr through AWC 


at $9.90 less 50 percent, or $4.95 per set. There was, however, 
additional charge to the AMC store by AWC. Filene’s 


AMC stores, it would have said that Filene’s ‘received 
is i at $9.90 less 50 percent plus 5 percent, or $5.335 per 
that the markdown ‘‘brought Filene’s ultimate price 
$3.735.”’ These computations confirm that the Commis- 
that the ‘“‘prices’’ here involved are those at which 
bills AWC, and that AWC’s markup (at 5% of the 
retail prices) is a ‘‘charge’’ by AWC upon its owners, 

part of Kaplan’s prices. 
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it bills its owners is irrelevant, and so, therefore, are the 
comments concerning such control in the former type of 
case, which petitioner cites in its argument. 

The rulings pertinent here are those such as Moog 
Industries, Inc. v. Federal Trade Commission, 238 F.2d 43 
(8th Cir. 1956), aff’d, 355 U.S. 411 (1958), which the 
Commission cited in its opinion as comparable in fact 
and law to this one (R. 835). The only difference between 
the operation in Moog and the one in this case is that in 
Moog the benefits of the lower prices were distributed 
annually to the owner-buyers in proportion to their pur- 
chases (see 51 F.T.C. at 934; 238 F.2d at 47-48), while 
here the same result is achieved by the intermediary’s 
billing the owners at prices just above its costs. The sole 
practical difference is that in this case the AMC stores 
obtain their benefits immediately, while in Moog they were 
not received until the end of the year.” 

Cases in which the Commission and the courts have held 
that for Clayton Act purposes sellers are dealing with 
buyers rather than with such ostensible intermediaries, 
include Mid-South Distribtuors v. Federal Trade Com- 
mission, 287 F.2d 512, 514, 518 (5th Cir. 1961), cert. dented, 
368 U.S. 838;8 Standard Motor Products v. Federal Trade 
Commission, 265 F.2d 674, 675 (2d Cir. 1959), cert. denied, 


17 Petitioner asserts (Br. 37) that ‘‘it is clear that in Moog the 
vendor exercised complete dominion over the prices paid by the 
vendees,’’ yet that those prices were what the vendees paid the 
intermediary. This is completely at variance with the facts of 
Moog. See Moog Industries, Inc., 51 F.T.C. 981, 935, 946 (1955). 


18 In Mid-South the buyers ‘‘forwarded the order to the Supplier 
on a Co-op order form which ostensibly reflected a purchase of the 
goods for the Co-op. But this order form showed that shipment 
was to be made to the specified Member-Jobber.”” (287 F.2d at 
518). By means of volume rebates the sellers gave the Co-op 
lower prices, and ‘‘after deducting the small operating expenses 
of the Co-op, these volume rebates were distributed internally to 
Member-Jobbers as patronage dividends proportionate to each 
Member-Jobber’s purchases for the year. The effect of this was 
to give Member-Jobbers a substantially lower cost than would have 
been paid for the same kind and quantity of goods by such 
individually or by an independent jobber * © °.” (287 F. 
at 515). 
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361 U.S. 826; E. Edelmann € Co. v. Federal Trade Com- 
mission, 239 F.2d 152, 153-54 (7th Cir. 1956), cert. dented, 
355 U.S. 941; American Motor Specialties Co., Inc. v. 
Federal Trade Commission, 278 F.2d 225, 227-28 (2d Cir. 
1960), cert. denied, 364 U.S. 884; Alhambra Motor Parts, 
57 F-T.C. 1007, 1015, 1018 (1960), aff’d, 309 F.2d 213, 214, 
221 (9th Cir. 1962); Atlas Supply Co., et al., 48 F.T.C. 53, 
64-65 (1951) = Whitaker Cable Corp., 51 F.T.C. 958, 960- 
61 (1955), aff’d, 239 F.2d 253 (7th Cir. 1956), cert. denied, 
353 U.S. 938.7 

The Commission’s ruling in this case is solidly founded 
upon these relevant precedents. As the Commission 
pointed out (R. 834), Kaplan’s refunds to the AMC stores 
are arranged by it directly with them, but are credited by 
Kaplan to AWC with knowledge that it will pass the 
credits on to the stores. This demonstrates that Kaplan 
and the stores intend to deal with each other as actual 
seller and buyers and to use AMC as a mere conduit 
between them, as in American News Co. v. Federal Trade 


19¢</T he orders were written on forms bearing the name of the 
buying group, but these forms were either sent by the individual 
firm directly to the manufacturer or were sent through the group 
office without any consolidation of member orders. Shipments 
were made directly to the individual firms.’”’ (278 F.2d at 227). 
“The rebates were paid to the group, and a portion thereof was 
periodically distributed to each member. The amounts so dis- 
tributed were apportioned according to the percent which each 
individual firm’s purchases bore to the group’s total purchases 
from the manufacturer.’ (278 F.2d at 227-28). 

2° Atlas was owned by and sold to Standard Oil Co. (Ohio), 
Standard Oil Co. (Kentucky), Standard Oil Co. of California, 
Standard Oil Co. (Indiana), and Standard Oil Co. (New Jersey), 
who were also respondents in the case and bound by the Commis- 
sion’s very comprehensive cease-and-desist order (48 F.T.C. at 
67-70). ‘‘In all of these purchase transactions the ‘Supply Com- 
pany’ acted as an intermediary subject to the control of the ‘Oil 
companies’ ’’ (48 F.T.C. at 64). 


21 A number of similar cases have been settled by the Commis- 
sion’s issuance of cease-and-desist orders upon consent. L£.g., 
Warehouse Distributors, Inc., 55 F.T.C. 188 (1958); Mid-West 
Warchouse Distributors, Inc., 55 F.T.C. 414 (1958) ; Schick, Inc., 
55 F.T.C. 665, 667 (1958) ; North American Phillips Co., 55 F.T.C. 
682, 684 (1958) ; Ronson Corp., 55 F.T.. 1017, 1023 (1958). 
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Commission, 300 F.2d 104, 108-9 (2d Cir. 1962), cert. 
denied, 371 U.S. 824, relied upon by the Commission. 

The record refutes petitioner’s contention (e.g., Br. 42, 
n. 73, 74; Br. 44, 46, n. 83) that in these transactions 
Kaplan is merely dealing normally with a normal ‘‘whole- 
saler’’ of its products. The record shows that AWC is 
the only ‘‘purchaser’’? which Kaplan classifies as a 
“‘wholesaler,”? that except for the circuitous routing of 
orders and title to the goods through AWC Kaplan deals 
directly with the AMC stores in the same way it deals 
with their competitors, and that the routing through AWC 
was adopted and is used for the purpose of enabling its 
owners to continue to obtain the benefits of price dis- 
criminations from their suppliers, which they had been 
forbidden to obtain by the more direct route previously 
used. 

The organization and purpose of AMC is a matter of 
official history. See Associated Merchandising Corp., 40 
F.T.C. 578, 582-84 (1945). Before the Commission issued 
its order in that case, forbidding AMC and its owners 
from obtaining discriminatory volume discounts by a 
method of operation identical to that used by the inter- 
mediaries and their owners in most of the cases we have 
cited above, Kaplan sold to and shipped directly to the 
AMC stores on orders received through AMC, at prices 
to each store which were reduced by volume discounts 
computed on the volume of purchases by all the AMC stores 
through AMC (Finding 10; R. 522). 


223A finding to that effect was made in the examiner’s Initial 
Decision, and petitioner did not appeal it to the Commission or 
urge, when the matter was before the Commission, that it was 
erroneous. However, in its brief here (p. 45, n. 81) petitioner 
now declares that ‘“AMC was not a purchaser of petitioner’s com- 
modities.’? Even if petitioner now may dispute that finding (cf. 
United States v. Tucker Truck Lines, 344 U.S. 38, 36-87 (1952) ; 
Barclay Home Products v. Federal Trade Commission, 100 Ap. 
D.C. 46, 47 (1957), 241 F.2d 451, 452, cert. denied, 354 U.S. 942 
(1957) ; DeGorter v. Federal Trade Commission, 244 F.2d 270, 272 
(9th Cir. 1957) ; Halstead v. S.E.C., 86 Ap. D.C. 352, 361 (1950), 
182 F.2d 660, 669), the record shows that the finding is correct. 
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At that time Kaplan sold to no wholesalers, but did sell 
to AMC and the Crane Co. at lower prices than to other 
retailers. After the Commission issued its cease-and- 
desist order against AMC and its owners, they organized 
AWC as a wholly-owned subsidiary of AMC, and 
negotiated with Kaplan the present arrangement, similar 
to the one it then had with Crane (Tr. 422-24). Kaplan 
knew that AWC was owned by AMC and that AMC was 
owned by retail stores (Finding 10; R. 522). 

Since that time the sales to Crane have stopped, and 
now Kaplan sells only to retailers. The AWC account is 
the only one it has which it classifies as a ‘‘wholesaler.”’ 
(Tr. 425) 

The record also makes clear that AWC passes the 
benefits of Kaplan’s discriminations only to the AMC 
owner stores. For example, J. Goldsmith & Sons, of 
Memphis, Tennessee, was not an AMC stockholder in 1958 
(CX 24A4-C, R. 2859-61), but became one in 1959 (CX 25C, 
RB. 2864). It made no purchases through AWC in 1958, 
but did so in 1959 (CX 23, R. 2857). This, and the fact 
that over 99% of the volume of AWC “‘sales’’ of Kaplan 
commodities in those two representative years was to 
AMC stores, while AWC sold other products to all 
prospects (Finding 13; R. 523), shows that AMC owner- 
ship is a condition of eligibilty for the purchase of Kaplan 
products through AWC and receipt of the benefit of 
Kaplan’s price discriminations. It is also significant that 


Harold M. Kaplan, President of the company (Tr. 418), testified 
i the AWC arrangement (Tr. mathe 


TSS Se pee er Oe ae are 
Commission, and the Commission adopted it. Now petitioner 
ce eaGEe Ate SE vdaeiicintiniecne ant ancorte tint orients 
president testified, at Tr. 422, that ‘‘he did not know”’ this fact. 
But he did not so testify; he was asked: ‘*Has the store stock- 


Wire membership that he professed ignorance, 
t AMC is store-owned. See Tr. 422. 
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whereas the other products, which are sold to all comers 
by AWC, are warehoused by it, AWC never warehouses or 
even takes possession of Kaplan products—all sales are 
made upon separate orders for each store, which are filled 
by Kaplan’s shipments directly to the ordering stores 
(Finding 17; R. 524). Other factors supporting the Com- 
mission’s determination include the substantial identity 
of officials and representatives of AMC and AWC 
(Findings 14 and 15; R. 523-24), Kaplan’s setting of 
retail prices which are generally observed (Finding 22; 
R. 526), and Kaplan’s negotiating directly with the AMC 
stores on their markdown allowances, cooperative ad- 
vertising allowances, and returned goods privileges 
(R. 834).%* Finally, there can be no doubt that Kaplan 
knew or was chargeable with the knowledge that the 
special prices it accorded AWC inured directly to the 
benefit of the AMC stores; the Commission so found 
(R. 833), and petitioner, while referring to that finding 
here (Br. 40, n. 69), does not challenge it. 

In these circumstances Kaplan’s arrangement with 
AWC, ‘‘no matter how lawful it might be as a matter of 
private contract law, must give way before the federal 
antitrust policy.’? Simpson v. Union Ow Co., April 20, 
1964, .. U.S. .., 32 LW. 4364, 4366. The Commission 
thus was entirely correct in ruling that the AMC stores 
rather than AWC are ‘‘purchasers’’ from and “‘customers”’ 
of Kaplan within the meaning of section 2, not only with 
respect to Kaplan’s secret rebates, advertising allow- 
ances, and returned goods privileges, but also its regular 
program of billing AWC for commodities shipped to the 


% On these facts the conclusion must be that, no matter what 
AWC may properly be labeled with respect to its dealings in other 
merchandise generally, with respect to its participation in the sale 
of Kaplan commodities going to the AMC stores it is not a ‘‘whole- 
saler”’ in any sense of that term meaningful in this case, and that 
petitioner’s attempt (Br. 42-45) to hide the facts behind that 
label must fail. Cf. Federal Trade Commission v. Ruberoid Co., 
$43 U.S. 470, 474-75 (1952). 
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AMC stores at prices lower than it charges those stores’ 
competitors for commodities of like grade and quality.” 


> Petitioner’s whole argument on this point is really much ado 
about nothing, because the facts of this case satisfy the statute’s 
requirements regardless of whether the purchasers from Kaplan 
be regarded as the AMC stores and their competitors, as the Com- 
mission ruled, or AWC and the AMC stores’ competitors, as 
petitioner argues. In either case Kaplan discriminated in price 
between “different purchasers of commodities of like grade and 
quality,”” and the discrimination may injure competition with 
the AMC stores, who in either case are persons who ‘“‘receive the 
benefit of such discrimination,” within the meaning of section 
2(a), as Kaplan has well been aware throughout its dealings with 
them and AWC. In addition, if AWC is the purchaser from 
Kaplan, then the AMC stores are “‘customers of’’ the recipient 
of the discrimination, within the meaning of section 2(a). 
Contrary to petitioner’s apparent assumptions, the term ‘‘dis- 
eriminate in price”’ is not limited merely to differences in prices 
charged buyers competing directly with each other at the same 
“‘Jevel’’ of distribution. It covers all differences in prices csrend 
by one seller to buyers from it, so that differences in charges to 
castomers at different distribution ‘‘levels’’ may violate the 
statute whenever the rest of its criteria, such as the 
tion’s causing of probable injury to competition and lack of cost 
ete. are met. See, e.g., Federal Trade Commission 
v. Morton Salt Co., 334 U.S. 37, 40-41, 55 (1948) ; Standard Oil Co. 
v. Federal Trade Commission, 173 F2a 210, 212, 217 (7th Cir. 
1949), rev’d on other grounds, 340 U.S. 231 (1951). In those cases 
the sellers’ different charges to retailers and wholesalers were held 
to be ‘discriminations in price’’ and to injure competition between. 
the former and the customers of the latter; in Morton Salt the 
ey clr ag rier aie lm ee ee 
to some wholesalers who, to Standard’s knowledge, passed 
coh some retailers significant portions of the discriminations. 
is in error in declaring (Br. 43-44) that this part of 
1c Standard decision has been “‘repudiated.’’ Neither the Com- 
misison nor the courts have done so, and petitioner’s reliance upon 
the arguments in Rowe, Price Discrimination Under the Robinson- 
Patman Act, 199-200 (1962), is misplaced. What Rowe labels a 
“‘repudiation’” actually was a statement by the Commission, 
im the course of the second hearing of the case in the Supreme 
Court, that one of the paragraphs in the order, directed specifically 
= that practice, presented practical enforcement difficulties and 
was unnecessary because the rest of the order was ‘‘sufficiently 
broad’’ to cover the precise situation involved, and that the Com- 
mission therefore had decided not to ‘‘seek affirmance of’’ that 
paragraph. The Commission thus not only did not ‘‘repudiate’’ 
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B. The Commission’s finding that the effect of Kaplan's price 
discriminations may be to injure competition between the AMC 
stores and their competitors is a valid logical inference prop- 
erly drawn from and supported by all of the relevant substan- 
tial evidence, and the Commission did not err in refusing to 
rely upon the evidence as to irrelevant events offered by peti- 
tioner in an attempt to prevent the drawing of that inference 


Petitioner’s primary and most vigorous attack upon the 
Commission’s decision is the argument that the Commis- 
sion erred in finding that the effect of Kaplan’s price 
discriminations may be to injure competition between the 
AMC stores and their competitors in the resale of com- 
modities of like grade and quality purchased from 
Kaplan (Br. 9-31). Petitioner’s argument rests primarily 
upon three serious errors. The first is the assertion 
(Br. 9, 28-31) that the Commission’s finding as to the 
probability of injury to competition is based solely upon 
a “‘prima facie presumption’’ founded upon the amount 
of the price differentials, which ‘presumption’ petitioner 
allegedly refuted by certain statistics as to the dollar value 
of purchases by favored and unfavored customers. The 
second error is the contention (Br. 11-14) that to support 
a finding that a price discrimination may injure competi- 
tion within the meaning of section 2(a) there must be a 
showing that it means the ‘difference between commercial 
life and death.”? The third error is the argument (e.9., 
Br. 11, n. 11; 14; 15, n. 16) that the kind of anti-competitive 


the ruling, but plainly indicated that it considered the practice 
at which that paragraph was aimed to be a violation of 2(a) and 
prohibited by another part of the order. See Reply Brief of the 
Federal Trade Commission, pp. 31-82, Federal Trade Commission 
v. Standard Ol Co., No. 24, October Term, 1957. Where, as here 
and in Stendard Oil, a seller grants to a ‘‘wholesaler” a price 
advantage which he knows is being passed on almost intact to 
retailers, while the competing retailers cannot buy from the 
‘‘wholesaler’’ and therefore must pay the higher prices the seller 
charges them, the seller’s action is a ‘‘discrimination in price’’ 
and that discrimination is an essential contributing cause of the 
competitive injury resulting from the arrangement. Contrast 
with Rowe’s arguments the unbiased analysis in Austin, Price 
Discrimination and Related Problems Under the Robinson-Patman 
Act, 51-54 (2d Ed. 1959). 
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effect which must be shown to support a finding that a 
discrimination may injure competition between the seller’s 
customers within the meaning of section 2 (a) is the same 
as that needed to support a finding that a corporate 
merger may substantially lessen competition or tend 
toward monopoly, within the meaning of section 7 of the 
Clayton Act. 

In this case the challenged finding is plainly not a 
“‘presumption,”? but an inference properly drawn from 
evidentiary facts consisting not only of the amount of the 
price discrimination (about 18% for most of Kaplan’s 
line and from 5% to 15% for the Aquafaille line), but 
also of additional facts concerning the market context in 
which the discriminations occur. As the Commission 
explained in its opinion (R. 386-38) these include the 
following: 


Here some of the retailers in the markets covered 
described the competition as keen—one competitor 
called it ‘“‘very rough and very extreme’’; a purchaser 
testified that he ‘‘cannot be five cents off’? what com- 
petitors charge; and various retailers testified that 
cash discounts were important. For some the cash 
discount was a very large part of their profit. In one 
instance, a nonfavored retailer competing with an 
AMC store in Philadelphia, Pennsylvania, testified, 
‘Well, it’s [cash discount] important because it adds 
to it. Department stores traditionally work on a very, 
very slim margin and the cash discount that we get 
when we pay our bills on time is a large part of that.’’ 
Another witness, Raymond Cohen of Redmond’s, 
Stamford, Connecticut, a specialty store selling soft 
goods, home furnishings and other such products, 
testified that Redmond’s net profit was 4 percent in 
1959 and that if the store did not receive the 2 percent 
cash discount its net profit would be reduced by about 
1 percent. In the circumstances, price differences of 
19 percent and even as little as 5 percent are sub- 
stantial. Respondent’s sales to the AMC stores in 
the years here covered were in excess of one-half 
million dollars annually. Thus, the total of the dis- 
counts received by the favored customers would come 
to substantial amounts. In view of the continuous 
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large differences in prices here shown between the 
favored and nonfavored purchasers, the latter, over 
a period of time would surely lose the competitive 
contest in the sale of respondent’s goods. 


This shows clearly that the Commisison did not base 
its finding on any ‘‘prima facie presumption,”’ but upon 
all of the facts it deemed relevant. 

Further, it is not true that the evidence concerning the 
dollar value of Kaplan’s sales to favored and disfavored 
customers refutes the finding of injury or any of the facts 
upon which it was based. Sales figures, even when 
accurate and when showing no loss of sales (or even an 
increase of sales) by disfavored customers, consistently 
have been held to be of little or no value in determining 
the probability of injury to competition among a dis- 
criminator’s customers. This is because of the fact that, 
although the competition whose imperilment is being 
assessed is that in the commodity concerned rather than 
the entire business of which it usually is only a part, the 
results of the discrimination in that commodity almost 
always are spread over the customer’s entire business. 
Market share date and other sales statistics therefore can- 
not show the effects unless the commodity is so large a 
part of the business, and the discrimination is so large 
and continues so long, that the rest of the unfavored 
customer’s buisness can no longer absorb and compensate 
for it. Where, as here and in almost all secondary-line 
cases, the commodity is but a small part of a large business, 
the injury may never clearly appear in comparative sales 
figures. 

The leading decision on the criteria to be used in 
evaluating the probability of competitive injury in this 
type of case is Federal Trade Commission v. Morton Salt 
Co., 334 U.S. 37 (1948), and the parallel between the facts 
of that case and this one, as well as the arguments 
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rejected by the Supreme Court there and those urged by 
petitioner here, is almost complete.* 

In Morton Salt, as in this case, the injury found probable 
was to competition between the discriminator’s customers, 
and there, as here, there was an argument that such injury 
was not probable because market share data showed no 
loss of salt sales by the disfavored customers. There were 
two different ways in which the Court might have decided 
the issue. One would have been to consider the discrimina- 
tion in its actual context as but one of the incidents of 


2 The Morton Salt decision came after and delineated the 
effect of the Robinson-Patman amendments to section 2. When 
originally enacted in 1914 the section proscribed price discrimina- 
tions ‘“‘where the effect * * * may be to substantially lessen competi- 
tion or tend to create a monopoly in any line of commerce’’ (38 
Stat. 730). Section 7 of that Act correspondingly prohibited stock 
acquisitions ‘‘where the effect ° * © may be to substantially lessen 
competition between’’ the two corporations, ‘‘or to restrain such 
commerce in any section or community, or tend to create a 
monopoly of any line of commerce” (38 Stat. 731; 15 U.S.C. 18). 

Because the language in section 2 was construed as requiring 
a showing of 2 substantial lessening of competition in or a tendency 
toward a monopoly in the entire line of commerce in which the 
discriminations occurred, and was not satisfied by a showing 
merely of injury to the business of the unfavored competitor, the 
Vongress, in the Robinson-Patman Act of 1936 (49 Stat. 1526), 
amended section 2 to add the several so-called “‘competitive in- 
jury” tests as alternatives to the two pre-existing ones. Now 
price discriminations may also violate the section ‘‘where the 
effect may be * * ® to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit 

discrimination, or with customers of either of them’’ (49 


destruction, 
pettion.”) Fourth, to « 
ipients of the discrimination, w 


injury, destruction, or prevention. 
line competition.”’) 
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the unfavored customers’ entire business operations, and 
find competitive injury to be probable only if the dis- 
crimination in the one product is so large, or the trade 
in that product is such a large part of the customers’ 
businesses, that the effect is discernible despite their use 
of resources from the rest of their businesses to compensate 
for and prevent loss of sales as a result of the discrimina- 
tion. That construction would have vitiated the Robinson- 
Patman amendments, and is not the one adopted by the 
Court. It is, however, the construction upon which peti- 
tioner’s market-share argument here is necessarily based. 

The other construction, and the one adopted by the 
Supreme Court and used by the courts and the Commission 
thereafter, is to assess the probable effect of discrimina- 
tions upon a hypothetical basis, as though the customers 
deal only in the one product, or as though they are sub- 
jected to similar price discriminations on all products they 
purchase for resale. 

In Morton Salt, as the Court of Appeals pointed out in 
reversing the Commission (only to be reversed in turn), 
the Commission’s ultimate finding as to probable com- 
petitive injury was an inference from facts concerning 
the marketing of salt, consisting chiefly of the amount of 
the price discrimination and some opinion testimony 
(Morton Salt Co. v. Federal Trade Commission, 162 F.2d 
949, 956 (7th Cir. 1957)). The Commission had drawn that 
inference despite the fact that ‘‘the evidence shows sub- 
stantial increases in sales to all nondiscount [unfavored] 
customers in all trade areas for the entire period covered 
by the Commission’s evidence’’ (162 F.2d at 957). Because 
of this, so the Court of Appeals held, ‘‘the inference, if 
any could be drawn, was that the quantity discount system 
of petitioners tended to increase, not injure, competition.” 
‘‘The least that can be said for this evidence is that it 
completely rebuts the opinion evidence elicited upon the 
hypothetical questions and renders same a wholly insuf- 
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ficient foundation for the inference of injury, or prob- 
ability of injary, to competition.’ 
The Supreme Court reversed, saying (334 U.S. at 49, 50) : 


There are many articles in a grocery store that, 
considered separately, are comparatively small parts 
of a merchant’s stock. Congress intended to protect 
a merchant from competitive injury attributable to 
discriminatory prices on any or all goods sold in inter- 
state commerce, whether the particular goods con- 
stituted a major or minor portion of his stock. Since 
a grocery store consists of many comparatively small 
articles, there is no possible way effectively to protect 
a grocer from discriminatory prices except by apply- 
ing the prohibitions of the Act to each individual 
article in the store. 


The Commission here went much further in receiv- 
ing evidence than the statute requires. It heard 
testimony from many witnesses in various parts of 
the country to show that they had suffered actual 
fmancial losses on account of respondent’s dis- 
criminatory prices. Experts were offered to prove 


the tendency of injury from such prices. The evidence 
covers about two thousand pages, largely devoted to 
this single issue—injury to competition. It would 
greatly handicap effective enforcement of the Act to 
require testimony to show that which we believe to 
be self-evident, namely, that there is a “‘reasonable 
possiblity” that competition may be adversely affected 
by a practice under which manufacturers and pro- 
ducers sell their goods to some customers substantially 
cheaper than they sell like goods to the competitors 
of these customers. This showing in itself is sufficient 
to justify our conclusion that the Commission’s 
findings of injury to competition were adequately 
supported by evidence. 


The factual parallel between this case and Morton Salt 
is too close for distinction. In Morton Salt the discrimina- 
tion amounted to the difference between $1.40 and $1.50 
per case (162 F.2d at 956), which is 6.7% of the higher 

2 That is the identical position taken by petitioner in this case 
(see Br. 24-28). 
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price; in this case the discriminations amount to around 
18% (R. 835). In Morton Salt the difference of only 
6.7% was ‘‘substantial’’; in this case the 18% differences 
plainly are substantial, as petitioner concedes (Br. 9). 
Shower curtains are no less significant a part of the 
buisness of department stores than table salt is of that 
of supermarkets, and no less significant a part of the 
business of the specialty shops involved in this case than 
salt is of small groceries. 

Following the Supreme Court’s decision in Morton Salt 
the Commission and the courts, in assessing the probable 
effect of price discriminations on commodities comprising 
but a small part of the customer’s total business, con- 
sistently have rejected market share data as valueless.* = 

But that is not the only lesson to be learned from Morton 
Salt. The Court also held (334 U.S. at 49-50) that the 
standards of probability and of quantum of effect, neces- 
sary under the Robinson-Patman amendment to sustain 
findings that a price discrimination may injure competi- 
tion with customers of the discriminator, are quite different 
from those necessary under the ‘‘substantially to lessen 
competition’? pre-amendment provision of section 2. 

Petitioner ignores these differences, and mistakenly 
places great reliance upon the wholly inapplicable decision 
in Brown Shoe Co. v. United States, 370 U.S. 294 (1962), 
a section 7 case in which the Supreme Court decided that 
the effect of an intercorporate merger was to ‘‘sub- 
stantially lessen competition’? in the relevant line of 
commerce, but said not one word about the issues of injury 
to secondary-line competition that arise in section 2 (a) 
cases. The Court’s entire analysis was of the meaning 
of the phrase ‘‘may be to substantially lessen competition’”’ 
as used in section 7 (see, e.g., 370 U.S. at 311-323), and 
its only reference to other parts of the Clayton Act was 
to places where that ‘“‘same language,’’ setting up the pre- 


8 In 1961, in the course of deciding a case under section 2 (e) 
of the amended Clayton Act, the Supreme Court reaffirmed its 
Morton Salt decision. Simplicity Pattern Co. v. Federal Trade 
Commission, 360 U.S. 55, 63-64. 
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Robinson-Patman test, appears (see 370 U.S. 329). This 
case is not based at all upon that language, so petitioner’s 
reliance upon that discussion is entirely misplaced, as also 
is its reliance (Br. 10-11) upon similar observations in 
Consolidated Foods Corp. v. Federal Trade Commission, 
329 F.2d 623 (7th Cir. 1964), another section 7 merger 
decision. 

Out of those and similar errors petitioner has fashioned, 
and asserts as established law, totally novel and utterly 
impossible criteria as to the degree of probable injury to 
secondary-line competition required to satisfy section 2 (a). 
It says (Br. 12) that the standard is ‘‘financial life,”’ 
‘<difference between commercial life and death,’’ ‘‘differ- 
ence between a profitable operation and a losing one,”’ and 
“‘demise of competitors’? in ‘‘a milieu of small profit 
margins and fierce competition.’? While such findings 
would of course satisfy the statute, and have been made 
in some cases, no court has ever held that they are essential 
in a section 2 (a) case of this kind, and the rulings in 
Morton Salt which we have quoted above show that peti- 
tioner’s views are not the law. 

After the Court’s decision in Morton Salt a number of 
decisions in secondary-line 2(a) cases have applied its 
principles to similar facts, with identical results. In 
Whitaker Cable Corp. v. Federal Trade Commission, 239 
F.2d 253, 255 (7th Cir. 1956), cert. denied, 353 U.S. 938 
(a secondary-line injury case), the court rejected an argu- 
ment, almost identical to petitioner’s here, that ‘‘on the 
facts of the case and particularly in the light of direct 
testimony by some of petitioner’s purchasers that they 
had not lost sales because of petitioner’s pricing policies, 
the Commission was not justified in disregarding this di- 
rect evidence and basing its finding of probable injury on 
inference.””? The court held that sales data do not con- 
tradict such inferences: 


Further, the inferences drawn by the Commission 
from these facts are not inconsistent with the evi- 
dence adduced by petitioner. The sum and substance 
of the testimony by petitioner’s purchasers was that 
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they had not lost sales as a result of price cutting by 
their competitors in petitioner’s products. Whatever 
the inherent force of this testimony might otherwise 
be, it was dissipated by the fact that petitioner’s sug- 
gested retail prices were maintained for the most 
part.” Nevertheless, it is rather tenuous to argue 
that because particular purchasers did not lose sales 
notwithstanding the disparate prices charged by peti- 
tioner, there can be no finding of probable injury to 
competition. Volume of sales does not constitute the 
only evidence that reflects the health of the competi- 
tive scene. 


Another 2(a) secondary-line injury decision on closely 
similar facts and the same issue as here is E. Edelmann 
€ Co. v. Federal Trade Commission, 239 F.2d 152, 154-155 
(7th Cir. 1956), cert. denied, 355 U.S. 941. After citing 
Morton Salt and similar decisions concerning the proper 
criteria, the court said: 


We therefore turn to the record which shows sub- 
stantial discriminations in price; that the purchasers 
of petitioner’s products sold in a market where com- 
petition was keen; that these purchasers operated on 
small profit margains; that many of the purchasers 
found it expedient to enter into group buying arrange- 
ments for the purpose of aggregating their purchases 
and thereby obtaining higher discounts than they 
would otherwise receive as ordinary jobbers in con- 
trast to the warehouse distributor. 

Notwithstanding these facts, petitioner urges that 
there is no proof of injury or probable injury to 
competition, only inferences that are unsupported by 
reason. We must disagree. On the basis oF the above 
facts the Commission found what appears reasonable 
and obvious: that the competitive opportunities of the 
less favored purchasers were injured when they had to 
pay substantially more for petitioner’s products than 
their competitors had to pay. Petitioner further urges 
that the price discriminations and the profits derived 
therefrom by the favored ppaccuasecs were small or 
inconsequential and can only have negligible effects 
upon competition. ° * ° 


2° As in this case; see Finding 22; R. 526. 


There was evidence tending to show that differentials 
of small amounts were important in the trade and the 
existence of the so-called cooperative buying groups 
bears this out These and other findings justified the 
Commission in concluding that the profit differences 
which resulted from petitioner’s pricing practices were 
not insignificant or infinitesimal. ° * ° 

Certain of petitioner’s jobbers testified that they 
knew that the warehouse distribtuor bought at a lower 
price than they did and stated that they did not care; 
that warehouse distributor competition with them had 
not injured them in any way; and that they knew of 
no lessening of competition nor of any corralling of 
business by one or a few of their competitors. In 
view of the competitive condition of the market as re- 
flected by the record, the small profit margins on which 
the participants in this market operated and the size 
of the discriminations, we believe that the Commission 
was justified in disregarding this testimony. In addi- 
tion, petitioner suggested resale prices at all levels of 
distribution and it was found that these suggested 
prices were regularly adhered to. This explains, at 
least in part, why the warehouse distributors did not 
“‘corral’’ the market by taking advantage of the dis- 
counts accorded them by cutting prices. It is not 
necessary that a price advantage be used to lower the 
resale price and thereby attract business away from 
the nonfavored competitors. Sales are not the sole 
indicium that reflect the health of the competitive 
scene. 


In Mid-South Distributors v. Federal Trade Commission, 
287 F.2d 512, 517 (5th Cir. 1961), cert. denied, 368 U.S. 
838, a secondary-line injury case under section 2(f) of the 


The court’s point as to the existence of the buying groups 
in Edelmann is of equal significance here. If Kaplan’s dis- 
criminations were not of competitive importance to the AMC 
stores they would not have created AMC and used it to get the 
discriminations before the Commission’s 1945 order disturbed that 
arrangement; nor would they have created the AWC purchasing 
arrangement and used it for the past 18 years to obtain the same 
benefits; nor would they be so reluctant to surrender it that Kaplan 
finds it necessary to put up its present vigorous struggle to avoid 
having to charge those stores the same higher prices as their 
competitors! 
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Clayton Act brought against recipients of price discrimi- 
nations violative of section 2(a), the court said: ‘‘A 
simple, but awesome, economic fact was overwhelmingly 
proved—a Member-Jobber obtained substantially the same 
type and quantity of goods at a price substantially lower 
than his group (b) independent competitors. That hurt. 
That hurt the less favored purchasers. It was that injury 
which Congress sought to prohibit.’’ 

Similar decisions include American Motor Specialties 
Co., Inc. v. Federal Trade Commission, 278 F.2d 225, 228 
(2d Cir. 1960), cert. denied, 364 U.S. 884; P & D Manu- 
facturing Co. v. Federal Trade Commission, 245 F.2d 281, 
282 (7th Cir. 1957), cert. denied, 355 U.S. 884 (1958); 
Mueller Co. v. Federal Trade Commission, 323 F.2d 44, 
45-46 (7th Cir. 1963), cert. denied, May 5, 1964, 32 L.W. 
3384; Tri-Valley Packing Ass’n v. Federal Trade Commis- 
ston, 9th Cir., March 18, 1964, —— F.2d ——.™ 

Petitioner’s contentions concerning the supposed insnuf- 
ficiency of the evidence from which the Commission drew 
the disputed inference (Br. 19-24) do not really dispute 
the essential facts at all; they consist of assertions that 
the facts do not measure up to petitioner’s belief as to 
necessities of proof. For example, petitioner quotes some 
of the testimony of disfavored customers about the keen- 
ness of their competition with the favored stores, and 
irrelevantly asserts that this testimony does not show 
that competition between these stores is being prevented 


®! American Oil v. Federal Trade Commission, 325 F.2d 101 
(7th Cir. 1963), cert. dented, June 2, 1964, 32 L.W. $414, upon 
which petitioner so strongly relies (Br. 6, 9, 17, 18, 21), is not con- 
trary. In that case the discriminations occurred in a retail 
gasoline price war, which was not started by American, and which 
lasted less than three weeks. The core of the decision is that the 
court felt the price war was over before any real injury had 
occurred, that since it was over no further injury was probable, 
and that because of low prices by other major brand stations the 
injury would have occurred even if American had not dis- 
criminated (325 F.2d at 104-106). None of those factors is present 
in this case or in any of the cases upon which we rely, and the 
court in American Oil explicitly distinguished the two types of 
cases, 325 F.2d at 106. 
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by the discriminations (Br. 19-21). This is beside the 
point. The testimony shows the existence and intensity of 
the competitive battle which the disfavored customers are 
waging with their 18% handicap, and to say that they 
are still vigorously fighting does not deny the existence 
and importance of that handicap, or its effect on their 
strength, or its probable effect upon the outcome of the 
struggle. That they may not have fallen by the wayside 
is no indication that they are not handicapped and injured. 

‘As the Commission noted, the overall profit margins of 
the favored and disfavored department stores is small 
(4% in an exemplary case), and the difference between 
store-wide profit and loss is strongly influenced by, and 
sometimes turns upon, obtaining on all purchases from all 
suppliers the usual 2% discount for prompt payment (R. 
$37). Petitioner does not deny these facts, but again 
makes a number of wholly irrelevant assertions. It says 
(Br. 21-22) that ‘‘this case does not involve cash dis- 
counts”? and seems to argue that the important point is 
that the witnesses did not say they could not survive with- 
out petitioner’s cash discounts. This misses the point, 
which, of course, is that petitioner’s 18% discrimination is 
so much larger than the 2% cash discount, whose impor- 
tance is undenied, that if the 18% disadvantage were ex- 
tended over the customers’ entire business, the effect ob- 
viously would be disastrous. Petitioner also irrelevantly 
asserts (Br. 22-25) that because its prices to the disfavored 
customers are well below its suggested retail prices, they 
can charge those prices and have a gross profit margin on 
Kaplan products greater than their stores’ overall net 
profits, and therefore there can be no injury. This, too, 
entirely misses the point, for in cases such as this the 
issue is not whether the total mark-up which the seller sug- 
gests to the disfavored customers would be adequate for 
their needs in the absence of competitors or discrimina- 
tions, but whether the differences in prices and therefore 
in mark-up margins available to favored and disfavored 
competitors handicap the latter—as clearly they do in this 
case. 
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Petitioner’s strangest and most baseless assertion is 
(Br. 45-46) that the Commission has been exercising ‘‘close 
surveilance * * * over the affairs of AMC, and the AMC 
stores, arising out of its order against them in 1945,’’ and 
that ‘‘petitioner had good justification for relying upon”’ 
the fact that the Commission had not initiated proceed- 
ings against AWC and its owners for violating that order, 
and for relying upon an alleged 1956 letter (not in evi- 
dence) from a member of the Commission’s staff to AMC’s 
attorney stating that he did not intend to ‘‘recommend 
any compliance action.’’ 

The record furnishes absolutely no support to these 
contentions, because petitioner did not produce one item 
of evidence upon it; it is entirely a bare assertion made 
in petitioner’s briefs and therefore not subjected to any 
of the tests of proffered evidence or requested judicial 
notice. Petitioner did not call any witness, from Kaplan, 
AMC, AWC, or any of the stores, to testify that the Com- 
mission had exercised ‘‘surveilance’’ over it, nor did it 
produce the letter (or copy) so that its entire contents 
could be considered by opposing counsel or the hearing 
examiner, nor did it produce any official of Kaplan to 
testify that he had ever seen such a letter, or heard of it, 
or relied in any way upon it. Furthermore, the Kaplan- 
AWC arrangement began in 1946, the letter was dated, 
so petitioner says, in 1956, and therefore Kaplan cannot 
have been relying upon it in entering into that arrange- 
ment. 

In summary, the facts upon which the Commission based 
its competitive-injury finding are uncontradicted by any 
relevant evidence, and under all pertinent authoritative 
precedent are adequate to support, if not to compel, that 
finding. 


taneously sells to their 
prices, are discriminations in price and violations of sec- 
tion 2(a) 


The Commission found that Kaplan, in addition to its 
systematic day-in and day-out price discriminations in 
favor of the AMC stores buying throngh AWC, also makes 
to some stores post-sale refunds of portions of the purchase 
prices of Kaplan commodities of the same grade and quality 
as those their competitors have bought from Kaplan and 
are then selling, or are buying from Kaplan at about the 
same time, without making or offering similar refunds, or 
making similar price reductions, to those competitors. The 
Commission ruled (R. 838-39) that to do so is to ‘‘dis- 
criminate in price’? within the meaning of section 2(a), 
that the effect of those discriminations may be to injure 
competition between the favored and unfavored customers, 
and therefore that if Kaplan wishes to make such rebates 
to accommodate any customer, it must also make the same 
rebates to that customer’s competitors then having in 
stock, or then buying, Kaplan commodities of like grade 
and quality. 

Petitioner’s argument against that determination is 
based chiefly upon a misunderstanding of the facts and the 
evidence, although it also advances and relies upon cer- 
tain purported legal propositions which actually are con- 
trary to established law. 

The Commission found, inter alia, and petitioner does 
not appear to deny the support for the finding, that during 
1958 and 1959 Kaplan made such refunds to some stores, 
that the terms were negotiated between Kaplan and, the 
retailers, that the effect was that the favored purchasers 
ultimately paid Kaplan lower net prices than their com- 
petitors, that competing stores (usually small decorator 
shops but including some larger stores) did not receive 
and did not even know about those secret refunds, and 
that they resulted in an unfavored store paying as much as 
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45% more than a favored store for identical commodities 
(R. 838-39). 

An example cited by the Commission (R. 838-39) illus- 
trates the practice and shows its consequences. In Boston, 
Massachusetts, two stores, Filene’s (an AMC store) and 
Pray, competed in the resale of Kaplan shower cartains 
in 1958. On February 13 of that year Pray paid $6 per 
set for ten sets of Kaplan’s ‘‘Lace Stripe” pattern (CX 
11). On the same day Filene’s paid $4.95 per set for nine 
sets (retail list price of $9.90 less the AWC 50% discount). 
During August 1958 Filene’s marked its retail price down 
from $9.90 to $5.90 and Kaplan credited it with 40% of 
the $4, or $1.60 per set. This reduced Kaplan’s net price 
to Filene’s to $3.35. 

Filene’s is one of the stores which was regularly favored. 
Commission Exhibit 56A-B records a typical markdown 
arrangement between it and Kaplan. It shows that on 
August 7, 1958, on seven different Kaplan patterns, total- 
ing 223 sets, Filene’s proposed to reduce its retail prices 
by a total of $776, and Kaplan gave a refund of $310.40. 
Twenty two of those sets were of the ‘Austria’? and 
‘Harlequin’? patterns, which were marked down from 
$7.95 to $4.95. As an AMC store, Filene’s had paid $3.98 
per set; the 40% Kaplan credit thus reduced its price to 
Filene’s to $2.78 per set. At the very same time Filene’s 
special Kaplan-financed sale was going on, Kaplan charged 
Walpole, a Boston competitor of Filene’s, $4.50 per set for 
‘Austria’? pattern curtains (CX 11 and 14, in camera; 
petitioner acknowledges this simultaneity, Br. 49, n. 88). 
Kaplan thus charged Walpole $1.72 more—62% more— 
than Filene’s. Also, Kaplan at the same time charged 
Howell, another Boston competitor, $4.50 per set for 
‘‘Harlequin”’ pattern curtains (as petitioner also acknowl- 
edges here, Br. 49, n. 88). The manager of Walpole 
testified that he is responsible for its buying and selling 
(Tr. 847-48), that during 1958 and 1959 he had had to 
mark down the retail price of some Kaplan curtains in 
order to sell them (Tr. 861), that he had not asked the 
Kaplan salesmen for any refund (Tr. $61), and that Kap- 
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lan has never offered him a ‘‘markdown allowance’? (Tr. 
$58). The buyer for Jordan Marsh, another Boston com- 
petitor (located across the street from a Filene’s store; 
Tr. 1091), testified that although it had had occasion to 
mark down its prices on Kaplan products, Kaplan had not 
offered it markdown credits (Tr. 1084-85, 1100). 

Similarly, the owner of Buddye Jacob’s, a Philadelphia 
competitor of Strawbridge & Clothier (an AMC store), 
testified that he does the purchasing (Tr. 1140), that he 
has marked down shower curtains (Tr. 1148) and that he 
never asked a manufacturer for a markdown allowance 
<<because I don’t think it was a practice of any manu- 
facturer to give you that allowance”’ and that Kaplan had 
never offered him a markdown allowance (Tr. 1151). It 
was Kaplan’s practice, however, to do so for Strawbridge 
& Clothier (Tr. 597). 

The Strawbridge & Clothier practice also shows the in- 
accuracy of two of petitioner’s representations in its argu- 
ment in this Court: that it had uniform standards by 
which its customers could ‘‘qualify”” for these allowances, 
and that they were merely alternatives to its returned- 


| goods privileges. The testimony of the buyer for Straw- 
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bridge & Clothier punctures the first pretense (Tr. 597) : 


. Did Kaplan grant a markdown allowance in 
1958 and 1959? A. Yes. 

Q. All right, now, under what circumstances? A. 
When the circumstances—the circumstances would be 
when, through negotiations with Mr. Krulik [Kaplan’s 
salesman], it was advantageous to do so. 

Q. And what were the conditions under which it 
would be advantageous to do sof A. Two things. 

Q. All right, sir, name them both. A. For Straw- 
bridge and Clothier to sell more shower curtains either 
through the Wholesale Corporation and in the end to 
us or to us direct. 


This shows that the purpose and effect of Kaplan’s 
markdown practice is to help favored customers sell more 
shower curtains by reducing their retail prices. This is 
also shown by the fact that markdowns are specially ar- 
ranged in each instance, by negotiations with the favored 
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customer, as with Strawbridge & Clothier (see Tr. 603- 
604). 

This same buyer’s testimony also shows that Kaplan’s 
markdown allowances and returned-goods privileges are 
not alternatives, because when a favored customer wants 
them consecutively on the same items they are granted 
(Tr. 629-30). This is a regular practice (see CX 46A- 
54R (R. 2922-68) for Strawbridge & Clothier, and 56A- 
60F (R. 2973-93) and 83A-84B (R. 3032-46) for Filene’s). 

The evidence thus not only shows simultaneous dis- 
criminations between competitors with respect to the prices 
of particular patterns, but also that the patterns involved 
have nothing to do with Kaplan’s decision to grant mark- 
down allowances to support special sales. The favored 
stores pick the curtains they want to sell at reduced prices 
and Kaplan grants the refund to support the sales. The 
primary factors determining eligibility are the identity of 
the customers and their decision to reduce retail prices, 
and Kaplan grants the allowances to the favored custom- 
ers on any patterns they have from its line on which they 
decide to cut prices. 

But even if this were not the case, Kaplan’s practice 
would still violate the statute because section 2(a) pro- 
hibits price discriminations not just on products identical 
in all respects including pattern and style, but on ‘‘com- 
modities of like grade and quality’? whenever the effect of 
that more general discrimination may be to injure competi- 
tion. Petitioner erroneously argues (Br. 49) that pattern 
and style are elements of “‘like grade and quality,’’ that 
the ‘‘ease with which a commodity will resell is a ‘quality’ 
* ¢ * and incorrectly attributes to the Commission a 
ruling to that effect (Br. 49, n. 92)" While it is true 


32The Commission’s decision in Bigelow-Sanford Carpet Co., 
D. 7420, February 10, 1964; CCH Tr. Reg. Rep. { 16,800. In that 
case the Commission was not referring to differences between one 
seller’s commodities for 2(a) purposes, but to possible differences 
between the discriminator’s commodities and those of his com- 
petitors whose prices he supposedly had matched, for purposes of 
his asserted affirmative defense of having discriminated ‘‘in good 
faith to meet an equally low price of a competitor’’ within the 
meaning of section 2(b). The Commission found that Bigelow 
had not shown that its ‘‘carpets at various price levels were com- 
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that pattern and style often influence consumers’ choices 
between items otherwise identical, it does not follow that 
the Congress chose to allow manufacturers to discrimi- 
nate between competing customers on that basis. The 
statute does not mention likenesses of ‘‘pattern, style, and 
customer preference,”? which could easily have been in- 
cluded had the Congress so intended. The reason for ex- 
clusion is clearly that legalizing such a basis for diserimi- 
nations regardless of their effects would have made eva- 
sion too easy. The “‘like grade and quality”’ test, it must 
be remembered, can excuse a discrimination even if it in- 
jures competition, so plainly the appropriate test for 
other and less substantial differences between the products, 
such as pattern, style, and customer preference, is, and 
was intended to be, that of competitive injury.* 


Nrheodtacmamatan oan aici, Sonn 

parable in materials and construction to the carpets of competitors 

at similar price levels,”’ pointing out that “‘rugs and carpets are 
not fungible goods of the nature of cement, oil, or glucose.”’ 

The Congress, in enacting 

considered and rejected a 

the commodities 

of brand 


patterns a 
and quality to othe 


quality’”’ test there was a 

(Hearings Before a Subcomm 

Judiciary, on H.R. 8442, H.R. 4995, and H.R. 5062, 74th Cong., 2d 
Sess. 421, 469 (1935)). It was not added, and the Commission’s 
Goodyear decision was approvingly noted in a committee report 
(ELE. Rep. No. 2287, 74th Cong., 2d Sess. 4). Other Commission 
decisions similar to Goodyear include United States Rubber Ca., 
28 F-T.C. 1489 (1939) (tires); United States Rubber Co., 46 
F.T.C. 998 (1950) (canvas shoes) ; Page Dairy Co., 50 F.T.C. 395 
(1953) ; and The Borden Co., D. 7129, November 28, 1962, 1961-63 
CCH Tr. Reg. Rep. Trans. Binder, {| 16,191. Decisions in which 
minor differences between the commodities sold to competitors 
were ruled insufficient to prevent their being of ‘‘like grade and 
quality’? include Bruce’s Juices, Inc. v. American Can Co., 87 F. 
Supp. 985, 987 (S.D. Fla. 1949), aff’d, 187 F.2d 919, 924 (5th Cir. 
1951), and Moog Industries, Inc. v. Federal Trade Commission, 
238 F2d 43 (8th Cir. 1956), aff’d, 355 U.S. 411 (1958). 
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Since it cannot be denied that Kaplan did not grant or 
offer markdown allowances to the disfavored customers, 
it is forced to rely upon two fallacious arguments: that 
they didn’t ask for allowances and therefore didn’t need 
them and therefore Kaplan has not discriminated between 
customers who ‘‘qualified’’ for them, and that the statute 
places upon the customer the duty of asking for price 
equality rather than upon the seller the duty of giving it 
(Br. 50-56). Neither argument has any relevance to price 
discirminations; under section 2(a) it is the duty of the 
seller to refrain from competition-endangering discrimina- 
tions, and 2(a) violations are not excused by the disfav- 
ored customers’ ignorance of the discrimination, or by the 
fact (if true) that if they discovered the secret rebate pro- 
gram and demanded equality of price they might get it. 

Equally fallacious is petitioner’s argument that its prac- 
tice cannot cause injury to competition between the fav- 
ored and disfavored stores (Br. 56-57). The total price 
differentials caused by these discriminations are more than 
substantial, and, since they are given to support special 
cut-price sales by the favored customers whose competi- 
tors are trying to sell Kaplan curtains of like grade and 
quality at petitioner’s much higher list prices, inevitably 
they must have a pronounced effect upon that competition. 

Petitioner’s feeblest argument probably is its contention 
(Br. 57-59) that these discriminations are excusable under 
the final proviso in section 2(a): that nothing therein 
‘‘shall prevent price changes from time to time where in 
response to changing conditions affecting the market for 
or the marketability of the goods concerned, such as but 
not limited to actual or imminent deterioration of perish- 
able goods, obsolescence of seasonal goods, distress sales 
under court process, or sales in good faith in discontinu- 
ance of business in the goods concerned.’’ 

As the Commission ruled (R. 839), this proviso excuses 
the seller only when he shows an actual change in his 
market conditions, requiring him to lower his price to get 
rid of goods in his possession, and the change must be a 
real and substantial one. The proviso has no applicability 


to the kind of price reductions here involved, where the dis- 
criminator has already sold the goods on which he reduces 
the prices while simultaneously selling goods of like grade 
and quality to competitors in the same market areas. If 
it were applicable, then any customer who wants a price 
discrimination in order to underprice a competitor can 
exculpate his supplier under this proviso.™* 

Farther, the factual basis for petitioner’s argument does 
not exist, for this record shows instances of Kaplan’s 
granting discriminatory markdown allowances under cir- 
cumstances establishing the impossibility of any change in 
conditions in the market concerned, even for the precise 
pattern upon which the secret rebate was granted. For 
example, Commission Exhibit 11 (a physical exhibit tabu- 
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lating Kaplan sales in 1958 and 1959) shows that during 
those two years Kaplan in 66 transactions sold to four 
customers in Boston 320 sets of its ‘‘Fiesta’”’ pattern. Of 
these, Filene’s (an AMC store) bought 90 sets in 26 trans- 
tions, the first on August 20, 1958, and the last on Novem- 
ber 13, 1959. Jordan Marsh, whose store is located across 
the street from Filene’s downtown Boston store (Tr. 
1091), bought 173 sets of that pattern in 22 transactions 
between September 8, 1958, and November 24, 1959. The 
other two customers bought a total of 57 sets of that pat- 
tern in a total of 20 transactions between August 21, 1958, 
and November 11, 1959. Filene’s was charged $4.48 per 
single-curtain set and Jordan Marsh and the others were 
charged $5.10; Filene’s was charged $8.95 per two-curtain 
set and all other customers were charged $10.20. There is 
nothing in that sequence of events to suggest that there 
was any difficulty in selling ‘‘Fiesta’’ pattern curtains in 
the Boston market, whether considered from the stand- 
point of Kaplan, or of Filene’s alone among its customers, 
or of all of its Boston customers. Yet just after Christ- 
mas 1959 Kaplan granted secret rebates to Filene’s on 
the latter’s stock of this and two other patterns in its 
Boston area stores; 39 were single-curtain and 20 were 
double-curtain ‘‘Fiesta’’ pattern sets (CX 60A-E; R. 2988- 
92). Twenty-two of the single and ten of the double were 
at the main store (CX 60E; R. 2992) across from Jordan 
Marsh. No other Boston customer received or was offered 
any rebate to aid its post-Christmas sale of that pattern; 
this sequence of events completely disproves petitioner’s 
assertion that these refunds are given because of some 
change in conditions in a particular market for a particular 
pattern. Obviously these were given because and only 
because Filene’s wanted an extra discrimination to help 
support its sale, and Kaplan was willing to make the 
secret rebate. 

In summary, substantial evidence of record establishes 
the propriety of the Commission’s factual determinations, 
and the statute and all relevant precedent confirm its ruling 
that the facts establish that Kaplan’s granting of secret 
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rebates to favored customers while charging their com- 
petitors higher prices and giving them no such rebates, 
violates section 2 (a).* 


made as compensation for services 
commodities, and have not been 
equal terms to other 


The Commission determined that Kaplan has violated 
section 2(d) of the amended Clayton Act® by granting 
advertising allowances to some of its customers without 
making them available to their competitors on proportion- 
ally equal terms (R. $40-44). Petitioner concedes that 
certain of its advertising allowances violate section 2(d) 
(R. 840), but maintains that other allowances do not (Br. 
59-61). 

Kaplan’s advertising allowances, like its rebates, are 
specially negotiated with retailers (Findings 29, 30; R. 
528-29). With respect to some of the occasions upon which 
such allowances were granted during 1958 and 1959, Kap- 
lan offered no proportional allowance to retailers com- 
peting in the resale of Kaplan commodities of identical 
grade, quality and pattern (Finding 31a; R. 529) 

The allowances which petitioner argues are not illegal 
are those granted in connection with what petitioner as- 
serts are “‘close-out”’ sales negotiated to move specific 
patterns from its inventory. Kaplan offers to some cus- 
tomers, but not to those customers” competitors, oppor- 
tunities to buy particular patterns at special prices, and 
on some such occasions also grants a discount which it 
designates as an ‘sadvertising allowance”’ (R. 840-41). 


35 In addition, it may be noted that outlawing of discriminatory 
secret rebates was one of the purposes of the Robinson-Patman 
amendments. See, ¢.g., 80 Cong. Rec. 8104, 8111, 8112, 8113, 8121, 
$126, 8127, 8132 (1936), where every speaker condemned them— 
even those who otherwise opposed the legislation. 


36 49 Stat. 1526; 15 U.S.C. 13(d); printed supra p. 17. 
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Although the.Commission noted that petitioner had not 
shown that the patterns on which these allowances were 
made were in fact being discontinued, it considered the 
matter as though the showing had been made (R. 842). 
However, it found that contrary to petitioner’s assertions 
such allowances have been granted on goods identical in 
pattern to those sold at substantially the same time to 
competitors not receiving the allowances (R. 842). It 
also found that in other instances these allowances have 
been granted on goods alike in grade and quality, but not 
in pattern, to those sold at substantially the same time to 
competitors not receiving the allowances (R. 842-43), and 
ruled (R. 843-44) that if Kaplan grants advertising allow- 
ances to regular customers on the condition that they pur- 
chase particular patterns, then section 2(d) requires it to 
make the allowances available on the same condition to 
competitiors (R. 843-44). 

Petitioner argues (Br. 59-60) that these allowances 
should be tested under section 2(a) and its many defensive 
provisos, rather than under section 2(d). In support of 
the argument it asserts that the allowances are merely 
separately-stated parts of the special prices, and that its 
designation of them as ‘‘advertising allowances”’ is at the 
request of customers—that it ‘‘has no interest that the 
allowance be used for advertising nor does it police or 
require proof of performance.’’ Petitioner does not state, 
however, that its customers do not use these allowances for 
the advertising for which they are ostensibly granted, and 
it offered no evidence to that effect. The fact is that, as 
Kaplan’s president testified (Tr. 441-42), the customers 
receiving these allowances send invoices to Kaplan for 
the advertising they have done, and he was ‘‘quite sure 
they must send through tear sheets to show us that they 
did advertise.’? The fact also is that Kaplan did choose 
to make these allowances separate from its prices, and 
that it chose to pretend (if it was only a pretense) that 
they were granted as compensation for services rendered 
to it. Having done so it cannot be heard now to repudiate 
its deception in order to escape the consequences. 
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But accepting petitioner’s present version of its prac- 
tice would not make any difference, because that version 
also violates section 2(d). American News Co. v. Federal 
Trade Commission, 300 F.2d 104, 109 (2d Cir. 1962), cert. 
denied, 371 U.S. $24: 


Moreover, even if these payments were all no more 
than disguised price adjustments, as petitioners con- 
tend, they would nevertheless violate § 2(d). Section 
2(a) was aimed explicitly at promotional allowances 
which have the effect of price adjustments. Sen. Rep. 
No. 1502, 74th Cong., 2d Sess. 7 (1936). Allowances 
for which the services are not performed, or for which 
the value of the service is lower than the allowance, 
were prohibited, for these were found to be a major 
device by which large buyers gained an advantage 
over their competitors. Ibid. 


To the like effect is H.R. Rep. 2287, 74th Cong., 2d Sess. 
15-16 (1936).7 

The Commission has applied that construction of section 
2(d). See, e.g-, Lever Bros. Co., 50 F.T.C. 494, 511 (1953) : 


“‘Section 2(d) permits payments for services or facilities 


= Representative Utterback, Chairman of the Senate-House Con- 
ferees, explained to the House that the purpose of section 2(d) 
was primarily to reach exactly the practice petitioner claims to 
have engaged in, and that the broader language upon which peti- 
tioner’s argument depends was added merely to prevent evasion : 
The existing evil at which this part of the bill is aimed is, of 
course, the grant of discriminations under the guise of pay- 
ments for advertising and promotional services, which, whether 
or not the services are actually rendered as agreed, results in 
an advantage to the customer so favored as compared with 
others who have to bear the cost of such services themselves. 
The prohibitions of the bill, however, are made intentionally 
broader than this one sphere in order to prevent evasion in 
resort to others by which the same purpose might be accom- 
plished, and it prohibits payment for such services or facilities 
whether furnished ‘‘in connection with the processing, 
handling, sale, or offering for sale’’ of the products concerned. 

[80 Cong. Rec. 9418 (1936).] 
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actually furnished. Certainly, payments for services or 
facilities not furnished are not authorized.’** 

Petitioner relies (Br. 60) upon a holding of the hearing 
examiner that no actual discriminations in these allow- 
ances has been established inasmuch as Kaplan ‘‘did not 
sell its close-out patterns to competing purchasers at or 
about the same time, and hence could not have discrimi- 
nated with respect to such patterns between such pur- 
chasers.’’ But the Commission rejected that portion of 
the initial decision, overruled the examiner on that point, 
and found that Kaplan had made substantially contempo- 
raenous sales of identical patterns (R. 842). In addition 
the statute is in terms of simultaneity of the granting 
of the allowance on the one hand, and of competition in 


38 Petitioner’s reliance (Br. 60, n. 131) upon one sentence in 
R. H. Macy & Co., Inc. v. Federal Trade Commission, 326 F.2d 
445, 449-50 (2d Cir. 1964), is misplaced. The court was merely 
observing a constructional difficulty, rather than making a ruling, 
and immediately preceding that observation it said: ‘‘The question 
is whether Congress, in applying Section 2(d) to certain promo- 


tional allowances for services that were actually rendered, exempted 
part of what it had originally intended to cover—payments as 
promotional allowances where the buyers rendered no direct 
promotional services for the vendor’s products. We think the 
drafting of Section 2(d) not quite so inept * ° °.” 

Petitioner also relies (loc. cit.) upon an argument in Rowe, 
Price Discrimination Under the Robinson-Patman <Act 106-07, 
376-81 (1962), that only post-sale payments, and only those made 
for advertising and promotional services, are covered by section 
2(d), and that all other payments should be treated as indirect 
price discriminations under section 2(a). But that is plainly con- 
trary to the statutory language and the Congressional purpose, and, 
while in some borderline situations payments have been considered 
indirect price discriminations, that is far from establishing that no 
such cases can be 2(d) violations. Rowe’s argument fails to recog- 
nize that in such situations the various sections of the statute over- 
lap. ‘‘The discriminatory payments for and furnishing of mer- 
chandising services prohibited by Sections 2(d) and 2(e) may or 
may not amount to indirect price discriminations within the mean- 
ing of Section 2(a). When they do, they are within the reach of 
both sections.’’ Austin, Price Discrimination and Related Problems 
Under the Robinson-Patman Act, 126 (2d Ed. 1959). Cf. Elizabeth 
Arden Sales Corp. v. Gus Blass Co., 150 F.2d 988, 990, 993 (8th 
Cir. 1945), cert. denied, 326 U.S. 773; Sun Cosmetic Shoppe v. 
Elizabeth Arden Sales Corp., 82 ¥. Supp. 687, 688 (S.D.N.Y. 1949), 
rev’d on other grounds, 178 F.2d 150 (2d Cir. 1949). 
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resale of the commodities on the other, rather than of the 
discriminator’s sales to the favored and unfavored cus- 
tomers, and it pertains to commodities of like grade and 
quality, rather than merely to commodities identical in all 
respects. 

Kaplan deals regularly with all of its customers, offer- 
ing and selling them all the patterns it has in stock, and 
although these allowances are granted to the favored stores 
on their purchases of particular patterns, this occurs from 
time to time and with respect to different patterns. All 
of those patterns are ones which, until ‘‘closed out’’ by 
such negotiated sales, are included in Kaplan’s general 
stock, and are of like grade and quality to others being 
sold from that stock. If Kaplan gives advertising allow- 
ances only in connection with purchases of particular pat- 
terns, then the purchase of those patterns is part of the 
terms upon which the allowances are made, and section 
2(d) declares them unlawful unless ‘Savailable on propor- 
tionally equal terms to all other customers competing in 
the distribution of such products or commodities.””? This 
clearly means that, as the Commission ruled (R. 843-44), 
if Kaplan grants an allowance to one of its customers to 
promote a particular pattern offered to it at a special 
price, it must make available to all other customers com- 
peting with that one in the resale of its commodities of 
like grade and quality, an opportunity to obtain a pro- 
portionally equal allowance by purchasing the same pat- 
tern at the same price. This it has not done. ; 


chasers, within 
Clayton Act 
The Commission found that Kaplan accepts from some 
customers the return of undamaged merchandise which 
they have purchased, but does not make available this privi- 
lege to other customers competing with the favored ones 
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in the resale of such commodities (Findings 34, 35; R. 
531). It ruled (R. 844-45) that this constitutes a discrimi- 
nation in the ‘‘funishing of services or facilities’? and 
violates section 2(e) of the Act.® 

There is no dispute that Kaplan accepts returns from 
some customers but not their competitors. Petitioner 
argues only (Br. 51) that it has not ‘‘refused to treat com- 
peting customers with proportional equality respecting 
returns,’’ and presents a distorted version of the record 
(B. 51-55) in support of an argument to the effect that the 
disfavored customers didn’t ask to return identical mer- 
chandise at the same time (Br. 47-55). 

The Commission found (Finding 34; R. 531), and peti- 
tioner does not dispute, that Kaplan’s invoices announce 
that its policy is ‘‘perfect merchandise is not returnable 
and will not be accepted unless authorized by us,’’ that it 
‘disseminates no other written material relative to the 
circumstances under which it will accept the return of mer- 
chandise which is not defective,’ that during 1958 and 
1959 it ‘‘accepted the return of merchandise from some of 
its customers, including the AMC stores, in order to expe- 
dite their clearance of excess stock,’’ that ‘during the 
same period [it] failed to inform competitors of such 
favored customers of the availability of this privilege,”’ 
and (Finding 35; R. 531) that ‘‘it is the practice of [Kap- 
lan] to allow some of its customers returns on slow-moving 
items regardless of patterns’’ but ‘‘this service or facility 
is not made ®* * * known to all of [Kaplan’s] customers.”’ 

These undisputed facts establish that Kaplan’s practice 
violates the section. Petitioner’s various attacks upon 
certain additional findings as to details, although incorrect, 
are irrelevant, because they depend upon the erroneous 
assumption that a seller who regularly renders such serv- 
ices to some customers in secret, specially negotiated deals, 
has no duty under the section to inform their competitors 
that the service is available to them also. This is not the 
law. The section requires that the service be ‘‘accorded’”’ 
to all purchasers, and this plainly requires as a minimum 


3949 Stat. 1526; 15 U.S.C. 18(e), printed supra, p. 17. 
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that the seller take some action to inform them that they 
too may obtain the service. Vanity Fair Paper Mills, Inc. 
v. Federal Trade Commission, 311 F.2d 480, 485 (2a Cir. 
1962). This Kaplan has not done. 

In addition, contrary to petitioner’s argument, this 
record contains substantial evidence in support of the Com- 
mission’s finding (R. S44) that Kaplan has not merely 
failed to inform but has refused upon request to accord 
such a service to a particular customer who learned that 
a competitor was regularly being allowed to make returns 
of undamaged merchandise, and who asked Kaplan for the 
same privilege. 

The department manager of Bloomingdale department 
store, which has a branch in Stamford, Connecticut (Tr. 
393-94). testified that on regular occasions it returns un- 
damaged merchandise to Kaplan from that store (Tr. 409- 
11), that such occasions are seasonal and occur twice 2 
year (around July and January) when old patterns are 
being closed out and new patterns introduced (Tr. 414- 
15)" Kaplan’s president confirmed this testimony with 
respect to its practice generally (Tr. 436)? Commission 


See Kay Windsor Frocks, Inc., 51 FTC 89, 95 (1954) : 
“<4 course of conduct under which a seller fails to inform 
ing such compensation or make known his terms or 


respecting “ 
otherwise to offer them to one customer while granting pay- 
ment for services to his rival seller essentially represents con- 
cealment. In such case, the credit or allowance is not ‘avail- 
able’ to the unfavored competitor, for all practical purposes 
a withholding and denial of opportunity to share occur, and 
the law is violated.”’ 


“ Petitioner apparently has forgotten this testimony, which 
plainly is the very description of a regular ‘‘program”’ of returns 
accorded to Bloomingdale which petitioner incorrectly states 
(Br. 52) this same witness did not give. See also the description 
of the regular return program which Snellenberg’s buyer testified 

that customer (Tr. 1379-1406). 

4 He said: 

year. It means we have to el 
On a 


up his pipeline.” 
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Exhibits 144A through 148G (R. 3226-60) record 4 occa- 
sions in 1958 and 1959 upon which Kaplan accepted such 
returns from Bloomingdale. They show 304 single and 
double sets in 10 patterns returned on February 2, 1958 
(CX 148A-G; R. 3249-60), 67 sets of one pattern returned 
on March 25, 1958 (CX 147A-C, R. 3245-58), 292 sets in 
10 patterns returned on August 9, 1958 (CX 146A-F; R. 
3234-43), and 125 sets in 7 patterns returned on August 11, 
1959 (CX 144A-145B; R. 3226-32). 

The president of Redmond’s, a Stamford specialty store 
selling ‘‘soft goods, home furnishings, bedspreads, cur- 
tains,’? and ‘‘domestie items including shower curtains’”’ 
(Tr. 320-21), testified that Redmond’s is a ‘‘very small 
business”’ located ‘‘about a block and a half’? from Bloom- 
ingdale (Tr. 322) which he considered ‘‘our main competi- 
tor in the town on the lines we carry”’ (Tr. 322-23), and 
that he handles Kaplan curtains (Tr. 322). He testified 
that ‘‘some time last summer or early last fall’? he asked 
the Kaplan salesman about return privileges, that the sales- 
man ‘‘said he would take it up with the firm and he would 
let me know,”’ and that ‘‘the next time he came in to 
visit us, which I think was several months later, I asked 
him about it and he said they wouldn’t do it’? (Tr. 330). 
He had not asked to return any merchandise then on hand, 
but simply whether he would be permitted to do so ‘‘on a 
program basis at the end of a season or a coming season”’ 
(Tr. 329), as he correctly understood Bloomingdale was 
doing. He told the Kaplan agent that ‘‘if we were al- 
lowed the privilege of returning, the same as Blooming- 
dale’s had, I felt we could do a much bigger job and sell 
a lot more of the [Kaplan] shower curtains,’’ and the 
agent’s response was ‘‘that he didn’t think they would do 
it’? (Tr. 335). The witness was asked whether the Kaplan 
agent had confirmed ‘‘that Bloomingdale’s had the privi- 


48This documentary evidence and the testimony of Kaplan’s 
president, quoted in the preceding footnote, shows that the witness’ 
later agreement (Tr. 466) with petitioner’s counsel that Kaplan 
did not then ‘‘have any return of merchandise program with 
Bloomingdale’s of Stamford,’’ upon which petitioner’s argument 
depends (Br. 52), was at best a quibble. 
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lege of returning merchandise”’ (Tr. 335) and answered: 
“‘T don’t think there was any specific reply to that. We 
had discussed this thing of Bloomingdale’s on previous 
oceasions”’ (Tr. 336). ‘‘I don’t believe at this particular 
conversation there was any definite statement on his part 
about that. We had discussed this matter of Blooming- 
dale’s return privilege on several occasions previously 
¢ °° (Tr. 336). ‘‘I pointed out we could do a lot more 
business on his line if we had the return privilege the 
same as Bloomingdale’s, our competitors’? (Tr. 337). ‘I 
don’t know if he said anything, But I am sure he nodded 
his head if he didn’t say anything’”’ (Tr. 337). The sales- 
men later informed him of Kaplan’s refusal (Tr. 329), 
and Kaplan has never offered him the opportunity to re- 
turn merchandise (Tr. 337).“ 

This evidence shows that petitioner’s account of that 
situation (Br. 52-53) is largely fictional. This witness 
specifically asked for ‘‘the same’’ privilege Bloomingdale 
had, the salesman so understood his request, and Kaplan 
refused to accord him ‘‘the same”’ privilege. This is con- 
firmed by the fact that Kaplan’s refusal was absolute; if 
the reason for the refusal had been that return privileges 
were available but on a different basis, surely Kaplan 
would have so informed him. 

Petitioner concedes that four of the many patterns re- 
turned by Bloomingdale had also been purchased by Red- 
mond (Br. 52). This shows that the testimony of Kaplan’s 
president, that its basis for granting those privileges is 
the failure of particular patterns to sell in particular terri- 
tories, was not correct because both those stores are in 
the same territory.“ 


4 This store also had never been granted or offered a markdown 
a'lowance by Kaplan (Tr. 338), and it was paying the higher, non- 
AMC prices. 

45 Throughout petitioner’s argument is threaded the theme that 
it hasn’t discriminated by failing to offer its customers allowances 
and services, because they do not ‘‘need’’ them. But whether or 
not customers ‘‘need’’ such allowances and services is for them 
to decide, not petitioner. One of the purposes of sections 2(d) 
and 2(e) plainly is to let customers rather than sellers make such 
lecisions. 
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Petitioner’s account (Br. 54-55) of the evidence concern- 
‘ing the Boston situation is equally distorted. Filene’s 
‘divisional merchandise manager testified that he was in 
‘charge of the shower curtain departments of its several 
‘Boston area stores and bought the Kaplan line (Tr. 891- 
95}, that Filene’s has ‘‘periodically returned merchandise 
to Kaplan’’ (Tr. 992), that ‘‘the goods are returned ap- 
proximately twice a year * * * either at the conclusion 
of one season or immediately prior to the new season * ° ® 
‘when the new lines have been offered for review by the 
department personnel’? (Tr. 995), that ‘‘the department 
personnel would negotiate with Mr. Kaplan as far as the 
merchandise which was not desirable to the customers or 
slow moving”’ (Tr. 995). 

The record also shows that Filene’s was regularly ac- 
: corded the privilege; it returned 2,179 sets on 14 occasions 
during 1958 and 1959.*7 

The bathroom accessories buyer of Jordan Marsh, an- 
other Boston department store (Tr. 1084-85), testified that 


| 4°This witness also explained the importance of the privilege 
' (Tr, 996-97): ‘Well, the shower curtain business is one that 
depends upon running it with clean liquid stock. It is to our ad- 
‘vantage to be injecting new styles, fresh styles, into that stock 
repeatedly. In this manner we are able to stimulate customer 
business. If our stocks become bogged down with undesirable 
| sellers or with sellers that are—that our customers tell us they 
‘don’t desire or demand, it is this that would affect our shower 
curtain business greatly.’’ 


_ 47 The exhibits show 460 sets in 6 patterns returned on January 
31, 1958 (CX 83A-C; R. 3023-25), 101 sets in 2 patterns on 
February 19, 1958 (CX 83D; R. 3026), 123 sets in 5 patterns on 

‘May 8, 1958 (CX 83E-F; R. 3027-28), 369 sets in 7 patterns on 

| September 5, 1958 (CX 83G-H; R. 3029-30), 40 sets in 6 patterns 
on September 29, 1958 (CX 831; R. 3081), 198 sets in 5 patterns 

/on December 6, 1958 (CX 83J-K; R. 3032-83), 12 sets in 4 
patterns on December 23, 1958 (CX 83L-M; R. 3084-35), 286 

sets in 6 patterns on February 11, 1959 (CX 84A; R. 3045), 
251 sets in 9 patterns on February 27, 1959 (CX 83N-P; 
R. 3036-38), 14 sets in $3 patterns on March 23, 1959 (CX 84B; 
R. 3046), 5 sets in 4 patterns on June 12, 1959 (CX 83Q; R. 3089), 
272 sets in 6 patterns on September 18, 1959 (CX 83R-S; 
R. 3040-41), 40 sets in 5 patterns on September 23, 1959 
(CX 88T-U; R. 3042-43), and 8 sets in 3 patterns on October 15, 
1959 (CX 88V; R. 3044). 
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it returned undamaged merchandise to Kaplan (Tr. 1092), 
and it returned 1,225 sets on 6 occasions during 1958 and 
1959.“ 

The store manager of Walpole Brothers testified that 
he does the buying from Kaplan (Tr. 847-48), that Kap- 
Jan has never advised him of its ‘‘policy regarding the 
return of merchandise” (Tr. 854), that he has never re- 
turned to Kaplan merchandise which was not defective and 
that it would be beneficial to him to be able to do so (Tr. 
$55, $61). 

The vice-president of and shower-curtain buyer for 
Howell Brothers stores (Tr. 969-71) testified that it buys 
from Kaplan (Tr. 871-72), that it competes with Filene’s 
and Jordan Marsh in reselling Kaplan curtains (Tr. 873), 
that Kaplan has never ‘“‘advised [him] of their policy 
regarding the return of merchandise”’ (Tr. 874), and that 
he has never returned to Kaplan ‘“tmerchandise that was 
in good condition” (Tr. 875). 

This evidence shows that the Commission’s findings are 
correct, and that the only difference between Stamford and 
Boston is that in the latter territory Kaplan apparently 
managed to keep its favoritism for the large stores from 
becoming known to others and therefore did not receive 
and had no occasion to refuse an explicit request for equal 
treatment. 

The evidence as to Philadelphia does not conflict in any 
way with that summarized above, and tends to confirm 
the Commission’s findings. Petitioner acknowledges that 
five of Kaplan’s customers in that territory made returns 
of good merchandise and the sixth, Buddye Jacobs, did not 
(Br. 53, n. 109). The owner of that store, when asked if 


48 Exhibits show 417 sets in 8 patterns returned on February 19, 

1958 (CX 93A-B; R. 3082-83), 309 sets in 4 patterns on 

ber 16, 1958 (CX 93C; R. 3084), 21 sets in 3 patterns on 

March 3, 1959 (CX 93D; R. 3085), 10 sets in 2 patterns on March 

97, 1959 (CX 93E; R. 3086), 85 sets in 4 patterns on June 10, 1959 

(CX 93F; R. 3087), and 383 sets in 3 patterns on September 12, 
1959 (CX 93G-H; BR. 3088-89). 


49 Walpole also was never offered & markdown allowance (Tr. 
858), and was charged the higher non-AMC prices (supra, p. wy): 
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Kaplan had ever offered him that privilege, volunteered 
that he ‘‘never asked them’”’ but when the question was 
repeated conceded: ‘‘No, I have never been offered that’’ 
(Tr. 1158) 

This evidence is clearly sufficient to support the Com- 
mission’s finding that Kaplan has not ‘‘accorded’’ to Red- 
mond, Walpole Brothers, Howell Brothers, and Buddye 
Jacobs the return-of-undamaged-goods service which it 
regularly accords to their large competitors, and estab- 
lishes that Kaplan has violated section 2(e). 


V. The scope of the proscriptions in the Commission's cease- 
and-desist order are well within its allowable discretion 
in the choice of a remedy for Kaplan’s complex of interre- 
lated unlawful actions: the order’s terms are sufficiently 
clear and precise to avoid raising any serious questions 
about their meaning and applicability: and adequate pro- 
cedures are available by which Kaplan may obtain deter- 
mination of SY SR ee 
granting of allowances, and furnishing of 

The scope of each of the three proscriptions in the cease- 
and-desist order is fully warranted by the facts, and each 
is sufficiently clear and specific in its terms to make it un- 
necessary for Kaplan to ‘‘proceed at its peril’? in adopting 
new systems of pricing, granting allowances, and furnish- 
ing services. Petitioner’s attack upon the order confuses 
comments and rulings concerning the permissible scope of 
orders, concerning the clarity of meaning of the terms used 
to convey their proscriptions, and concerning the means 
available to determine in the future whether contemplated 
actions will conform to or violate orders. These considera- 
tions, while of course interrelated, are separate problems 
and have separate solutions. 
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A. Where the factual situation indicates the advisability of 
doing so the Commission may prohibit not only the precise 
illegal practices used in the past, but also like or related prac- 
tices, and other illegal actions whose commission is fairly to 
be anticipated from the violator’s past actions, and it may make 
its orders sufficiently broad to prevent evasion 

In Federal Trade Commission v. National Lead Co., 352 
U.S. 419, 428-29 (1957), the Court held that the Commis- 
sion “is clothed with wide discretion in determining the 
type of order that is necessary to bring an end to the 
unfair practices found to exist,’’ is “‘the expert body to 
determine what remedy is necessary to eliminate the unfair 
or deceptive trade practices which have been disclosed,”’ 
and “‘has wide latitude and judgment and the courts will 
not interfere except where the remedy selected has no rea- 
sonable relation to the unlawfal practices found to exist.”’ 
The Court noted that the Congress, in passing the Act, 
“felt that courts needed the assistance of men trained to 
combat monopolistic practices in the framing of judicial 
decrees in antitrust litigation,”? and ruled that therefore 
it should not “lightly modify”? the orders of the Commis- 
sion. It held that “‘if the Commission is to attain the ob- 
jectives Congress envisioned, it cannot be required to con- 
fine its road block to the narrow lane the transgressor has 
traveled: it must be allowed effectively to close all roads 
to the prohibited goal, so that its order may not be by- 
passed with impunity.”” The Court said that Congress 
had “‘placed the primary responsibility for fashioning 
orders upon the Commission,’’ and held that its decisions 
have narrowed the issue in cases such as this to the ques- 
tion: ‘Does the remedy selected by the Commission have 
a ‘reasonable relation to the unlawful practices found to 
exist’?”” 

The most recent decision by the Supreme Court upon a 
challenge to the scope of a Commission order is Federal 
Trade Commission v. Broch & Co., 368 U.S. 360 (1962), 
which arose under the Clayton Act before its amendment 
in 1959 (as did National Lead) to conform its enforcement 
provisions to those of the Federal Trade Commission Act. 
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The Court rejected challenges to two separate provisions 
in the order, holding (368 U.S. at 364) that ‘‘the Commis- 
sion has a wide discretion to formulate a remedy adequate 
to prevent Broch’s repetition of the violation he was found 
to have committed.’’ The first challenged paragraph of 
the order (see 368 U.S. at 362, n. 4), which is no less broad 
in its coverage than the proscriptions in the order in this 
case, was upheld without reservation, while the second, 
far broader and more general than here, was upheld be- 
cause Broch’s objections were premature under applicable 
enforcement procedures (368 U.S. 364-67). 

In deciding whether Commission orders meet the test 
of those principles we must remember that they are not 
designed to punish or to impose compensatory damages 
for past actions, but to prevent illegal practices in the 
future, Federal Trade Commission w. Ruberotd Co., 343 
US. 470, 473 (1952), by those who have demonstrated that 
they need ‘‘some fencing in,’? Federal Trade Commission 
v. National Lead Co., 352 U.S. 419, 431 (1957), and that 
‘‘to be of any value the order must proscribe the method 
of unfair competition as well as the specific acts by which it 
has been manifested.’? Hershey Chocolate Corp. v. Fed- 
eral Trade Commission, 121 F.2d 968, 971-72 (3d Cir. 
1941). ‘‘Congress expected the Commission to exercise a 
special competence in formulating remedies to deal with 
problems in the general sphere of competitive practices.’’ 
Ruberotd Co., supra, 343 U.S. at 473. In exercising its 
“‘specialized, experienced judgment” ‘‘in the shaping of 
its remedies within the framework of regulatory legisla- 
tion,’’ Moog Industries, Inc. v. Federal Trade Commission, 
355 U.S. 411, 413 (1958), the Commission not only may 
‘appraise the facts of the particular case’’ but also may 


% The Supreme Court did not explain the reason for its concern 
over the second paragraph, but it has been speculated that it was 
because of the inclusion of the phrase ‘‘in any other manner,”’ by 
which the two paragraphs principally differed. Western Fruit 
Growers Sales Co. v. Federal Trade Commission, 322 F.2d 67, 69, 
n. 8 (9th Cir. 1963), cert. denied, 374 U.S. 907. 
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‘draw from its generalized experience.”” Jacob Siegel Co. 
vy. Federal Trade Commission, 327 U.S. 608, 614 (1946) 5 


B. It is impossible for Commission orders to list, describe. 
and rule upon the legality of every possible course of future 
action which they must proscribe, and therefore they must 
state in general terms the type of practice the violator is re- 
quired to forgo 

There is, of course, no dispute that Commission orders 
must be “‘sufficiently clear and precise to avoid raising 
serious questions as to their meaning and application.”’ 
Federal Trade Commission v. Broch & Co., 368 U.S. 360, 
367-68 (1962). Stressing the constructional problems which 
the Clayton Act often presents, petitioner argues (Br. 66) 
that it is erroneous for the Commission to employ ‘¢a)- 
most the verbatim terms”? of the statutory provisions which 
the order is designed to enforce. But use of the statutory 
language, which has a gloss of meaning acquired through 
many years of the gradual process of decisional inclusion 
and exclusion by the Commission and the courts, gives 
those terms more clarity and precision of meaning to peti- 
tioner’s legal advisors, to the Commission and its staff, 
and to the courts, than alternative language could be sure 
to have. 

The Court of Appeals for the Second Circuit, in Vanity 
Fair Paper Mills, Inc. v. Federal Trade Commission, 311 
F.2d 480, 487-88 (2d Cir. 1962), rejected a similar argu- 
ment. In addition, the Supreme Court has held that the 
meaning of certain provisos in the statute will be read into 
Commission orders even when their terms are omitted. 
Federal Trade Commission v. Ruberoid Co., 343 U.S. 470, 


———_— 


51Jt should also be noted that the National Labor Relations 
Board ‘“‘has the same power to determine the needed scope of 
cease and desist orders under the National Labor Relations Act 
that courts have when authorized to issue injunctions in other 
a May Dept. Stores Co. v. NLBB, 326 U.S. 376, 390 
(1945). 
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475-76 (1952) ; Federal Trade Commission v. National Lead 
Co., 352 U.S. 419, 426 (1957). If, as those decisions sug- 
gest, orders should have the same meanings as the statutes 
they enforce, then surely it cannot be error to use the 
same terms. 

In addition, most of petitioner’s asserted difficulties in 
understanding the order (Br. 67-68) have nothing to do 
with its terms, but amount to a condemnation of the statute 
as construed by the Commission, not an attack upon the 
order. 


C. Legality of possible future courses of action is not to be 
determined on a hypothetical basis when drafting an order, 
but on an actual basis when and if a specific proposed course 
of action is considered, and appropriate and adequate pro- 
cedures are available for thet purpose 


Petitioner’s next objection to the order is that it leaves 
for future determination the legality of possible future 
courses of action. It is, of course, a practical impossibility 
for an order to do otherwise unless it is made so narrow 
in scope and applicability that it proscribes only the pre- 
cise course of action that evoked it. 

Nevertheless, although the order itself ‘‘is not bound to 
chart a course for the petitioner,’’ Zenith Radio Corp. v. 
Federal Trade Commission, 143 F.2d 29, 31 (7th Cir. 1944), 
Kaplan will not have to proceed at its peril when in the 
future it devises new courses of action to conform to the 
order. ‘‘The Commission has reserved jurisdiction to 
meet just such contingencies,’’ and ‘‘as actual situations 
arise they can be presented to the Commission in eviden- 
tiary form rather than as fantasies.’’? Federal Trade Com- 
mission v. National Lead Co., 352 U.S. 419, 431 (1957). A 
procedure is available for such situations, 28 Fed. Reg. 
7080, 7091 (July 11, 1963),°* which this Court has indi- 


52 Section 3.26 of the Commission’s Rules of Practice for 
Adjudicative Proceedings contains the following: 

““(b) Any respondent subject to a Commission order may 
request advice from the Commission as to whether a proposed 
course of action, if pursued by it, will constitute compliance with 
such order. The request for advice should be submitted in writing 
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cated it considers adequate, Giant Food Inc. v. Federal 
Trade Commission, App. D.C. » (1963), 322 F.2d 
977, 987, cert. denied, 376 U.S. 967 (1964). See also Vanity 
Fair Paper Mills, Inc. v. Federal Trade Commission, 311 
F.2d 480, 488 (2d Cir. 1962), and Regina Corp. v. Federal 
Trade Commission, 322 F.2d 765, 770 (3d Cir. 1963). Cf. 
Regal Knitwear v. NLRB, 324 US. 9, 15 (1945). 


D. The Commission’s order is entirely proper 


The first paragraph of the order prohibits Kaplan, in 
its sales of shower curtains, sets, accessories, and related 
products in commerce, from— 


Discriminating, directly or indirectly, in the price of 
said products of like grade and quality by selling to 
any purchaser at net prices higher than the net prices 
charged to any other purchaser who, in fact, competes 
with the purchaser paying the higher price in the re- 
sale and distribution of [Kaplan’s] products. 


information 
inform the 
respondent whether or not the pro f action, if 
ed, would constitute compliance 
“<(¢) The Commission may at any time reconsider its approval 
of any report of compliance or any advice given under this 
section and, where the public interest requires, rescind or revoke 
its prior approval or advice. In such event the respondent will 
be given notice of the Commission’s intent to revoke or rescind 
and will be given an opportunity to submit its views to the Com- 
mission. The Commission will not proceed against a respondent 
for violation of an order with respect to any action which was 
taken in good faith reliance upon the Commission’s approval or 
advice under this section, where all relevant facts were fully, com- 
pletely and accurately presented to the Commission and where 
such action was promptly discontinued upon notification of 
recission or revocation of the Commission’s approval.’’ 


3 The Court of Appeals for the First Circuit, in Colgate- 
Palmolive Co. v. Federal Trade Commission, 326 F.2d 517, 521 
n. 12 (1963), in indicating its dubiety as to this procedure, appears 
to have failed to make the essential distinction between the 
problems of incorporating meaning into the terms of an order, 
and of evaluating possible future courses of action, which the 
Supreme Court distinguished in Regal Kmtwear, 324 U.S. at 15. 
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Petitioner’s criticium of this provision is misplaced. 
The provision is almost identical to that upheld by the 
Supreme Court in Ruberoid, supra, 343 U.S. at 472, and 
it is clear that the order necessarily must be in terms 
sufficiently general to cover Kaplan’s systematic discrimi- 
nations in favor of the AMC stores, its secret rebates, and 
the many variations which it might use to achieve the same 
results, 

The second paragraph prohibits— 


Paying or contracting to pay, or granting or contract- 
ing to grant, or allowing, directly or indirectly, any- 
thing of value, including checks and credits, to or for 
the benefit of a customer as compensation or in con- 
sideration of any advertising or promotional services 
or facilities furnished by or through said customer in 
connection with the sale or offering for sale of [Kap- 
lan’s] products, unless such payments, credits, grants 
or allowances are available on proportionally equal 
terms to all other customers competing in the distribu- 
tion-of said products. 


This prohibition is limited to compensation for advertis- 
ing and promotional services and facilities, and, in view 
of the narrow scope of the section it enforces (see P. Loril- 
lard v. Federal Trade Commission, 267 F.2d 439, 445 (3d 
Cir. 1959), cert. denied, 361 U.S. 923), could scarcely be 
made less inclusive yet still effective to cover the exist- 
ing practice and like or related practices. The provision 
is almost the same as the order in Vanity Fair Paper Mills, 


"The Ruberoid order prohibited discriminating in price: ‘“By 
selling such products of like grade and quality to any purchaser 
at prices lower than those granted other purchasers who in fact 
compete with the favored purchaser in the resale or distribution 
of such products.” It mentioned the lower prices, but in this 
case, where Kaplan charges higher prices simultaneously with 
secret rebates, the order more appropriately mentions the higher 
prices. In this respect it corresponds to the terms of the order 
affirmed in Moog Industries, Inc. v. Federal Trade Commission, 
238 F.2d 48, 46 (8th Cir. 1956), aff’d, 355 U.S. 411 (1958). 
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Inc. v. Federal Trade Commission, 311 F.2d 480 (2d Cir. 
1962), after modification by the court. 
The third paragraph of the order prohibits— 


Discriminating, directly or indirectly, among compet- 
ing purchasers of its products by contracting to fur- 
nish, furnishing, or contributing to the furnishing of, 
to any of [Kaplan’s] customers, the service of ac- 
cepting the return of its unsold products or any other 
service or facility connected with the handling, sale or 
offering for sale of said products, unless such service 
or facility is made available on proportionally equal 
terms to all customers competing with such favored 
customers in the sale of said products. 


This order, although somewhat different in form, is al- 
most identical in terms and coverage to that held ‘‘ap- 
propriate”’ in Elizabeth Arden, Inc. v. Federal Trade Com- 
mission, 156 F.2d 182, 134 (2d Cir. 1946). It enforces a 
statutory provision of extremely narrow scope and could 
not practicably be made less inclusive without leaving 
room for evasion. Where, as here, the record shows a long- 
continued system of discriminating in many ways in favor 
of large customers, the Commission clearly was correct in 
determining (RB. 846) that the order must be made ‘‘broad 
enongh to prevent future violations through variations in 
the methods”? used in the past. Cf. Federal Trade Com- 
mission v. Mandel Bros., Inc., 359 U.S. 385, 391-93 (1959). 

Unless Kaplan is bent upon devising new ways to dis- 
criminate among its customers it can have no difficulty 
complying with this order. If the order prevents it from 
engaging in practices which it wishes to use, ‘‘that is the 


55 The court’s decree of modification is not reported. Issued 
on December 18, 1962, it changed the order to prohibit: ‘‘Making 
or contracting to make, to or for the benefit of J. Weingarten, 
Ine., or any other customer, any payment of anything of value 
as compensation or in consideration for advertising or promotional 
display services or facilities and like or related practices, furnished 
by or through such customer, in connection with the handling, 
offering for resale, or resale of the respondent’s products, unless 
such payment is offered or otherwise affirmatively made available 
on proportionally equal terms to all other customers competing 
in the distribution or resale of such products.’’ 
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fault of the congressional enactment and not the Commis- 
sion’s order,’’ Modern Marketing Service v. Federal Trade 
Commission, 149 F.2d 970, 979 (7th Cir. 1945), which merely 
blocks ‘‘the usual ways to the prohibited goal’? for a 
‘‘proven transgressor’’ and puts upon Kaplan ‘‘the burden 
* * * to bring any proper claim for relief to the [Commis- 
sion’s] attention.’’ International Salt Co. v. United States, 
332 U.S. 392, 400 (1947). ‘‘And, we might add, if there 
is a burden that cannot be made lighter after application 
to the Commission then [petitioner] must remember that 
those caught violating the Act must expect some fencing 
in.’ Federal Trade Commission v. National Lead Co., 
352 U.S. 419, 431 (1957). 


CONCLUSION 


For the foregoing reasons, the Commission’s order to 
cease and desist should be affirmed and enforced.* 


Respectfully submitted. 


James McI. Hexvessonr, 
General Counsel, 


J. B. Troty, 
Assistant General Counsel 


E. K. Exxms, 


Attorney, 
Attorneys for the Federal Trade Commission. 


Washington, D.C., 
July 1964 


56““To the extent that the order of the commission * * ° is 
affirmed, the court shall issue its own order commanding obedience 
to the terms of such order of the commission ® * °.’’ Clayton 
Act, Sec. 11(c), 73 Stat. 248, 15 U.S.C. 21(c). 
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IN THE 


United States Court of Appeals 


For the District of Columbia 


No. 18,380 


JoserH A. Karan & Sons, Ixc., 
Petitioner, 
against 


FeEperau Trane CoMMISSION, 
Respondent. 


—————__9—___—_—_. 


REPLY BRIEF FOR PETITIONER 


Genera] Statement 


In the main, respondent’s brief is a more fully orches- 
trated reiteration of the contentions set forth in the Com- 
mission’s opinion. As most of these have been dealt with 
in petitioner’s brief, cross references will be made by the 
indication ‘‘P. Br.’’, to minimize repetition ; and the Court’s 
attention is invited to the Reference Table at pages A-D 
of petitioner’s brief as an additional means of locating 
petitioner’s discussion of a particular portion of the Com- 
mission’s opinion which is the subject of respondent’s brief. 


At page 5 respondent states, ‘‘Petitioner does not dis- 
pute here any of the findings summarized above, nor, with 
the exception of those explicitly mentioned below, do we 
understand it to dispute any of those summarized herein- 
after.’ This is largely, but not entirely true. Time and 
space limitations preclude detailing the specific respects in 
which it is not. Silence, therefore, is not acquiescence, and 
petitioner’s position is to be taken from what it expressly 
sets forth in its briefs and upon oral argument. 


Re: Questions Presented 


Respondent may, by its footnote 1, be chiding petitioner 
for its delineation of the questions. Petitioner has no in- 
tent to alter the statement of issues to which the parties 
have stipulated. Petitioner’s questions are well within their 
scope. Counsel stipulated as to the ultimate issues which 
the appeal must settle, not to the more closely particularized 
questions the Court will have to ponder in resolving them. 


Re: Petitioner’s Scienter 


Respondent charges petitioner with guilty knowledge, 
in its dealings with AWC, as to the relationship between 
AMC and AWC. Petitioner—a relatively small, family 
enterprise—could hardly do more, in good faith, than 
rely upon respondent’s knowing toleration of the AMC- 
AWC operation (P. Br. 45-47).1. In testing the sub- 
stantiality of evidence as to what petitioner had reason 
to know and believe in good faith, where relevant, the 
Court may well consider the effects of respondent’s advised 
inaction against AMC, AWC, or anyone else, until its 
complaint in this action. 

We recognize that the government of the United States 
of America is not subject to principles of estoppel, laches, 
or balancing of equities. Nonetheless, respondent’s method 
of conducting itself is pertinent to the proper scope of a 
final order (if any), and, as a matter of administrative 
interpretation, to construing ambiguities in the Robinson- 
Patman Act. 


2 The Commission’s 1945 order (R. Br. 5) required AMC to 
report its manner of complying therewith. (40 F. T. C. at page 594.) 

While not denying the facts of Commission knowledge and inac- 
tion, respondent argues that petitioner didn’t offer the Commission 
evidence of what the Commission had in its own files (note, however, 
P. Br. fn. 82, p. 46), implying that Commission’s counsel could 
not judge whether the Commission had actually sent the letter 
quoted at page 46 of petitioner’s brief. (R. Br. 45.) Suffice it to say 
that petitioner argued the same facts and cited the same letters to the 
Commission itself, and no denial of their verity has ever been sug- 
gested. 


Re: Petitioner’s Pricing to AWC 


The question here is whether petitioner discriminated 
in prices between competing purchasers (decretal para- 
graph 1 of respondent’s order, R. Br. 15). The AMC stores 
and other retailers are alleged to be such purchasers. Fac- 
tually, petitioner charged prices to AWC, and AWC charged 
what prices it chose to said AMC stores. Respondent con- 
cedes that this is not a seller-controlled intermediary case, 
and ‘‘that Kaplan does not control AWC or the prices at 
which it bills its owners * * * ”? (R. Br. 26-27). This 
confirms the record, and rules out not only such control, 
factual or conceptual, by petitioner, but also any indirect 
purchaser relationship between it and AWC’s customers, 
which would depend upon there being such control (infra, 
pp. 7-8). 


Respondent nevertheless contends that petitioner dis- 
criminates in prices between such customers and their 
competitors, with theories we shall now analyze.” 


A. Respondent urges that petitioner concedes AMC 
stores are its customers by admitting it has granted 


2 Their mainlines are: 


A. By admitting it has unlawfully discriminated as to a certain 
form of advertising allowance, petitioner concedes the AMC stores 
purchase from it and are its customers (R. Br. 22-23). 


B. Petitioner knew that the AMC stores owned AMC, that AMC 
owned AWC; and AMC had purchased from petitioner prior to 
1946 (R. Br. 29-30). 


C. There has been a merger of identities between AMC stores 
and AWC such as to make petitioner’s prices to the latter prices to 
the former (R. Br. 24-25). 

D. Petitioner’s prices to AWC, rather than AWC'’s prices to 
AMC stores, are the offending prices (R. Br. 24-25). 


E. Petitioner stands liable for AWC’s prices to AMC stores, 
even though petitioner does not control such prices, because those 
stores own AWC (R. Br. 26-32). 

F. The doctrine of the Court of Appeals’ decision in Standard 
Oil supports the order in any event (R. Br. fn. 25, p. 32). 
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certain discriminatory advertising allowances. (R. Br. 13, 
fn. 13; 17, 22-23.) The premise is false; the conclusion 
& non-sequitur. 


Having made such discriminatory allowances to stores 
which did buy from it and which were not AMC stores 
(CX 98 A-D, 102 A-B, 117-122),° petitioner stood subject to 
an order regardless of whether AMC stores were or were 
not its customers. Its recognition of the liability was in no 
sense an admission of that status. 


Similarly, respondent contrives pages 22-23 of its brief 
to make it seem that petitioner concedes AMC stores are 
its customers by failing to argue to the contrary with re- 
spect to another form of so-called advertising allowance, 
markdown allowances, and credits for return of goods.™* 
On the record, however, it cannot be disputed that such al- 
lowances were received by a number of petitioner’s own 
customers and not by others, who were not AMC stores.* 


* Thus, the advertising allowance issue is not, as respondent’s 
brief would have it, over allowances “to the AMC stores but not to 
their competitors * * *” (R. Br. 23.) 


3 Respondent claims the Commission made four findings “the 
validity of which depends upon the correctness” of its finding that 
AMC stores are the actual purchasers from and customers of peti- 
tioner: i.¢., the findings of unlawful 1) price discriminations in 
favor of AWC, 2) markdown allowances, 3) advertising allowances, 
and 4) return of goods credits. Respondent reiterates: “All four 
of those subsidiary findings are equally dependent upon the same 
primary determinations, because the commodities, the parties, and 
the sales transactions involved in each of the four are identical.” 
(R. Br. 23.) 


We shall show that the four determinations are not “identical” 
with respect to “parties”; and that only the first depends for its 
validity upon AMC stores being customers of and purchasers from 
petitioner. 

4 E.g.: Advertising allowances: Snellenberg, CX 98A-D; Wana- 
maker, CX 102A-B; Lit Brothers, CX 117-122. Markdown allow- 
ances: Wanamaker, CX 114A-F; Lit Brothers, CX 130-131; Jordan 
Marsh, Tr. 1094-1095. Return of goods credits: Wanamaker, 
CX 115A-115Z-10; Lit Brothers, CX 133A-B, CX 134A-C, CX 
135-138A, CX 141-143; Jordan Marsh, Tr. 1094-1095. 


Unlike the basic §2(a) issue, therefore, the legality 
of such allowances does not turn upon AWC-AMC store 
relationships,® or on whether AMC stores purchased from 
petitioner ; and petitioner’s silence concerning those matters 
was not an admission of such facts, but a recognition of 
their irrelevancy to those issues. 


B. Respondent attacks statements in footnote 81, p. 
45 of petitioner’s brief (1) that AMC was not a purchaser 
from petitioner, and (2) that petitioner did not know that 
AMC was owned by the AMC stores (R. Br. 5, 8, 30). 


In this first statement, petitioner’s point was that even 
though AWC was owned by AMC and petitioner knew it, 
that did not mean AWC was owned by its vendees, because 
it was not AMC that purchased petitioner’s products.* Re- 
spondent says that prior to 1946 AMC did do so. Petitioner 
was obviously discussing the post-1946 period, after AWC 
had been organized, to which the complaint herein relates. 
By that time petitioner had been informed that AWC would 


function as a wholesaler selling to retailers (R. Br. 6); 


5 Respondent admits that the markdown allowances and return of 
goods credits were given to AMC stores “among others” (R. Br. 
22, 23). It would seem, therefore, that its jumbling together of 
these four heterogeneous issues as “identical” is probably tactical. 
They are not, as the impression would be given, commonly charac- 
terized by discrimination in favor of AMC stores against non-A MC 
stores. 


6 This has a twofold significance: 1) Since the separate corporate 
entities of parent and subsidiary are not to be disregarded absent 
extensive operational control by the parent over the subsidiary (P. 
Br. 35, 39), the interposition of a separate corporate entity between 
the retailer vendee and the wholesaler increases the burden of proving 
such control by vendee over wholesaler. For example, as respondent 
points out, the operational officers of AMC and AWC are essentially 
the same individuals (R. Br. 31), which would be a much stronger 
item of evidence if AMC were the buyer. However, it is not; and 
the operational officers of the AMC stores and of AMC are not 
interlocking (P. Br. 39-40) ; 2) By the same token, if scienter is in 
issue, petitioner’s knowledge that AWC was owned by AMC would 
be meager evidence that it should have believed AWC was controlled 
by a vendee, when AMC is not a vendee. 


AMC was certainly not one of AWC’s customers; ergo 
‘‘AMC was not a purchaser of petitioner’s commodities”’ 
(P. Br. fn. 81, p. 45). As to the second of petitioner’s state- 
ments, respondent contends that petitioner’s president 
merely denied knowledge of change in ownership. This 
leaves out of account the objection and ruling which took 
place in the witness’ presence, and in the context of which 
he answered (Tr. 422).7 In any event there is no evidence 
in the record that petitioner did know. Respondent cites 
none ; and there is no basis for assuming, without evidence, 
that petitioner knew who the shareholders of AMC were. 
The burden of proof is respondent’s. 


C. The apparent keystone of respondent’s case is its 
theory that the identities of AWC and of AMC stores merge, 
so that petitioner’s prices to AWC are prices to such stores 
(B. Br. 24-29).* Respondent urges: ‘‘The only difference 
between the operation in Moog and the one in this case is 
that in Moog the benefits of the lower prices were distributed 
annually to the owner-buyers in proportion to their pur- 


chases * * * while here the same result is achieved by the 
intermediary’s billing the owners at prices just above its 
costs.”” (R. Br. 27.) 


Respondent’s case would seem, therefore, to hinge 
largely on whether the automotive supply cases, typified 


7 It is inaccurate to say that petitioner did not except to the 
examiner’s finding (R. Br. 30, fn. 23). Petitioner’s Exception I 
extended to all findings and conclusions made by the hearing examiner 
which were inconsistent with petitioner’s proposed findings and con- 
clusions that the allegations in the complaint of price discrimination 
in favor of AMC stores were not established by a fair preponderance 
of the substantial, probative, and reliable evidence upon the record 
as a whole. (R. 603.) 


* The importance to respondent of this argument echoes through 
its statements that petitioner’s failure to see the point is “[t]he 
principal error” in its argument (R. Br. 24); and that “[b]ased 
upon this mistaken premise petitioner argues * * * that Kaplan has 
therefore not discriminated in price between purchasers from it” 
(R. Br. 24) ; and that the Commission’s “case is solidly founded upon 
[such] relevant precedents” as Moog and a number of similar 
automotive supply cases, which it cites at pages 25-29. 


by Moog, are ‘‘relevant’’ and ‘‘solid’’ foundation for its 
order, and whether the ‘‘only difference’? between them 
and the case at bar is that quoted above. 


Petitioner has demonstrated another, crucial difference: 
i.é., that in Moog (and the other automotive supply cases) 
the intermediary exercised no control over the prices which 
the vendees paid (P. Br. 36-38).2 AWC, by contrast, 
independently commits itself to purchase at its own risk 
from petitioner (P. Br. 45, fn. 81; 37, 40), and is the entity 
that decides what prices the AMC stores must pay in 
order to buy petitioner’s products from it. Neither the 
stores nor petitioner controls that (P. Br. 32, 39-40); and 
AWC prices the merchandise with a profit-making purpose 
(P. Br. 38, fn. 66; Tr. 129-130).!° Respondent cites no evi- 
dence to the contrary; and these facts make of AWC an en- 
tirely different type of intermediary from those in the auto- 
motive supply line of cases, for control over prices is the 
very factor that is critical (P. Br. 31-34). Oddly enough, 


*In its footnote 17 (p. 27) respondent challenges petitioner for 
allegedly asserting “that ‘it is clear that in Moog the vendor exercised 
complete dominion over the prices paid by the vendees,” yet that those 
prices were what the vendees paid the intermediary.” 

The portion following respondent’s direct quotation does not 
appear in petitioner's brief. As to the correct quotation, petitioner 
stands firm that when the intermediary plays no role in determining 
what price the vendee pays for its purchase, uninterrupted control 
over that price remains with the vendor. In Moog, and the other 
automotive supply cases, the intermediaries were organized, and 
operated, as totally passive channels for transmitting to vendors 
whatever purchase orders the vendees chose to submit, and to vendees 
whatever prices the vendors chose to charge, minus only the inter- 
mediaries’ actual expenses. 


10 Respondent attempts to shade the profit motive distinction 
between Moog and the within case by asserting that AWC’s billing 
is “just above its costs” (R. Br. 27). Respondent cites no evidence 
to support this gratuitous assertion;—there is none. Respondent 
admits AWC’s markup is 5% (R. Br. 8). Apart from that, does 
respondent contend that the lawfulness of a price to a wholesaler 
depends upon how much profit the wholesaler makes on his resales? 
If respondent is consistent in its theory that petitioner's prices to 
AWC are the illegal ones (R. Br. 24-25), it would not seem to matter 
how large or small AWC’s profit might be. 
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this has been recognized by respondent itself, not only in 
National Parts Warehouse (P. Br. 33-34), but much earlier 
in Whitaker Cable Corp.™ and, most recently, in Matter 
of Frank G. Shattuck Company, et al.,* where respondent 
decided that despite a 


“*transcript replete with instances of direct contact 
between Schrafft and all retailers of its products 
* * * the evidence is patently insufficient to establish 
that Schrafft exercises any significant degree of 
control over the terms of the sales made by the 
wholesalers to the independent retailers purchasing 
its products. * * * In short, there is little to indicate 
that Schrafft could eradicate the price difference 
in favor of the chains by requiring that the whole- 
salers make its products available to the independents 
at the same lower prices even if it attempted to do 
so.”” CCH Trade Reg. Rep., p. 21,916 (1964) 


Respondent therefore refused to find the independent 
retailers ‘‘indirect customers’”’ of Schrafft, and dismissed 
the complaint, observing that, in determining such status, 
“‘the most important factor to be considered is the degree 
of control exercised by the mannfacturer over the prices 
and other terms of the sale made by the wholesaler to the 
retailer.’” CCH Trade Reg. Rep., p. 21,916 (1964). 


Here, AWC controls the prices to AMC stores. If it 
chose it could set them at amounts equal to, or even greater 
than, those paid by petitioner’s retailer customers; but— 


151 F. T. C. 958 (1955). The Commission (at p. 973), dis- 
tinguished between instances where the supplier controlled the whole- 
salers’ resales, and one in which it did not. It sustained the com- 
plaint as to the former, but dismissed it as to the latter. 


12F. T. C. Docket #7743, CCH Trade Reg. Rep. 116,882, 
decided Apr. 22, 1964. 


13 It is true that respondent labelled Shattuck “a unique factual 
situation. All of the sales in issue were made by Schrafft to inde- 
pendent wholesalers at uniform prices” (CCH Trade Reg. Rep. 
p- 21,917). However, that emphasizes rather than detracts from the 
cogency of respondent’s observation that control over the lower 
price is essential to discriminating in price. 


as in Shattuck—there is nothing to indicate that petitioner 
could require it to do so. Hence, with such control in AWC 
rather than with petitioner, AMC stores were not peti- 
tioner’s ‘‘indirect customers’’; and there is no basis for 
respondent’s contention that their identity ‘‘merges’’ with 
that of AWC **; or that Moog and its related line of auto- 
motive supply cases, in which the intermediary did not 
exert or have such control, authorize such a holding.** 


Respondent’s admission that petitioner does not control 
the prices which the ‘‘favored’’ purchasers in fact pay to 
buy its products (supra, p. 3) leaves little to argue for 
its case to hold petitioner liable for them. 


D. Respondent attributes a ‘‘principal error’’ of mis- 
apprehension to petitioner that the Commission held the 
prices billed to the AMC stores by AWC to be the dis- 
criminatorily low ones (R. Br. 24-25). 


Not so! While petitioner believes that the price ac- 
tually paid by the person claimed to be the favored pur- 
chaser should be the relevant one for §2(a) purposes, it 
has pointed out—with good cause—that respondent’s opin- 
ion is quite equivocal on this score (P. Br. 40-41). How- 
ever, welcoming respondent’s brief as a relief from its 
earlier obscurity, petitioner can now focus specifically 
upon the defects in respondent’s position as clarified. For 
one, it is at war with reality, as pointed out at page 41 
of petitioner’s brief, since AMC stores cannot buy the 
products by paying only 50% of list price; they must 
spend 5214%. This is not denied; and respondent offers 
no enlightenment as to how they retain, or regain, pos- 
session of the 214 percentage points ?* necessary to con- 
form respondent’s fancy to the facts. 


14 The parent-subsidiary relationship will be discussed later. 


15 Whether petitioner stands responsible absent the “merger” 
concept, as per Standard Oil (R. Br. 32, fn. 25), is another matter, 
which will be dealt with below. 


16 Or of whatever margin AWC might at any time elect to add 
to its cost in setting the prices to its vendees. 
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Farther, the clarification conflicts with respondent’s 
order, which prohibits price discriminations in favor of 
a purchaser ‘‘who, in fact, competes with the purchaser 
paying the higher price * * *’’ (R. Br. 15-16). AWC does 
not compete with retailers, and the prices at which peti- 
tioner sells to it are not, therefore, prices to such a pur- 
chaser as the order describes. Similarly, while the AMC 
stores are purchasers who do so compete, they are not 
charged and do not pay the prices at which petitioner 
sells to AWC. 


A third anomaly is that respondent’s presently assumed 
position would apparently hold petitioner in violation of 
the order—and of §2(a)—even if the AMC stores were 
required by AWC to pay it prices equal to, or greater than, 
those petitioner charges their competitors. How this could 
present discrimination in prices between such groups of 
retailers, or competitive injury (barring patronage divi- 
dends,* which do not exist here }*), respondent does not 
tell us. 


E. Respondent also argues that petitioner need not 
control the prices paid by AMC stores in order to be liable 
for them, as long as AWC in fact passes on to them a por- 
tion of petitioner’s price differential between it and 
retailers. 


Respondent relies upon a chain of ownership between 
the stores and AWC; but ownership alone is not enough to 
destroy their separate legal and commercial identities. 
There must also be an exercise of operational control by the 
owner over the owned, to such a degree as to make the latter 
the ‘‘mere tool’’ of the former (National Lead, P. Br, 35). 
More than that, in a price discrimination case, that control 


17 P, Br. 37-38; R. Br. 27-28, fns. 18, 19; and see NPW (cited 
in P. Br. 34, fn. 60), esp. at CCH Trade Reg. Rep. J 16,700, pages 
21,614-21,615. 


16 P, Br. 37-38. 
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must be imposed specifically upon the very res of the case, 
—the intermediary’s prices to the owner.'™ 


This is no more than a particular application of the 
fundamental principles of separate corporate entities. 
Respondent, however, opines that it applies only where ‘‘it 
is the seller who controls the intermediary or its dealings 
with the buyers’’, and not where ‘‘it is the buyers who 
control the intermediary * * *’’ (R. Br. 26). This is a 
distinction without relevance where, as here, neither the 
buyer nor the seller controls the intermediary’s pricing 
(P. Br. 32, 40). 


Beyond that, respondent has cited neither reason nor 
authority for such a distinction, and closes its eyes to the 
fact that although both Nuarc (P. Br. 39) and NPW (foot- 
note 18a) were buyer-relationship cases, they make clear 
that, consonant with fundamental doctrine, such status does 


18“The [indirect] ‘customer’ or ‘purchaser’ requirement marks 
one of the outer limits of the seller’s responsibility not to discriminate. 
As long as he exercises control over the terms of a transaction he is 
held to this duty; otherwise the requirement of the statute could be 
easily avoided by the use of a ‘dummy’ wholesaler. If there is no 
control the duty naturally ends, for the manufacturer has no power 
to protect the buyer’s competitors. 300 F. 2d at 109-110. 

“It should be noted here that the ‘control’ contemplated by the 
indirect purchaser doctrine is not, as respondents contend, ‘manage- 
ment’ control. The statute has no concern with management, as such ; 
it is interested only in the giving and receipt of discriminatory con- 
cessions that may injure the competitive environment. Hence, it is 
not control over the middleman’s business as a whole that is to be 
considered, but merely control over the precise thing that forms 
the res of the litigation, ¢.g., the discriminatory price concession.” 
National Parts Warehouse, CCH Trade Reg. Rep., {| 16,700, at 
p. 21,612. 

That the same type of specific control is deemed necessary by the 
Commission as to a “buyer-controlled” intermediary is manifest in its 
subsequent reference to this as “(t]he buyer corollary of this rule”, 
in which “a purported middleman, instead of being under the ‘con- 
trol’ of the seller, is ‘controlled’ by the buyer himself.” Id. at p. 
21,613. Emphasis is the Commission’s, and its use of quotation 
marks indicates that the control referred to carries forward the 
description given to it in the preceding passage. 
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not eliminate control as a substantive prerequisite to lia- 
bility. 


In NPW that control was present because the inter- 
mediary was “‘legally bound’’ to pass on to its owners, in 
the form of patronage dividends, price differentials which 
it received on the commodities they purchased.?® Whatever 
AWC may do in its price transactions with its customers 
is the product of its own decision and control, not theirs 
(P. Br. 32, 40). 


Respondent’s case comes down to no more than that 
AMC stores owned AMC, which owned AWC; and that 
AWC charged such stores the prices upon which respond- 
ent’s argument rests. What is fatally missing is proof 
that such were the charges because of the stores’ fiat. Mere 
ownership does not evidence the imposition of such con- 
trol,?® and the record is rich with unimpeached and unre- 
futed proof to the contrary. 


18>“ * * * NPW is legally bound, by the express terms of its 
partnership agreement with its jobber partners, to return to cach of 
them all profits it has earned on their individual purchases: ‘The 
net income of the partnership shall be allocated to the partners 
* * * on the basis of the proportion that their [individual] purchase 
from the partnership caused the partnership to receive.” Id. at p. 
21,615; emphasis by Commission. 


19 Respondent advances some additional factors (R. Br. 30-31), 
probably to substantiate such control. All have been discussed in 
essence at P. Br. 33-35, 39-40, 44-47, except for petitioner’s sug- 
gestion of retail prices for its products (which can’t possibly control 
the AMC stores’ purchase prices from AWC), and the puzzling 
assertion that AMC membership is a condition of purchasing peti- 
tioner’s products from AWC. Respondent purports to distinguish 
between petitioner’s commodities and “the other products which are 
sold to all comers by AWC” on a basis of warehousing (R. Br. 31). 
This is not supported by the record, which—except for petitioner’s— 
does not identify which AWC items are warehoused and which are 
not. Respondent’s trial counsel admitted that the record does not 
show that retailers other than AMC stores could not buy petitioner’s 
products from AWC. 

“CoMMISSIONER ELMAN: Is there any evidence in the record of 
any non-AMC retailers who wanted to buy Kaplan’s curtains from 
AWC and was not allowed to do so? 
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F. Finally, respondent’s brief argues that the Court 
of Appeals’ decision in Standard Ou supports the price 
discrimination portion of its order in any event. (R. Br. 
fn. 25, pp. 32-33.) This, however, is a ground respondent 
itself did not choose, but seems, rather, to have advisedly 
rejected. Petitioner—expecting that the Commission might 
consider relying upon Standard Ou—argued, in its brief 
below, the unsoundness of the ruling, and the antitrust com- 
plications inherent in imposing upon a seller responsibili- 
ties of undertaking to control, or of refusing to deal with, 
customers by reason of their resale policies (R. 637-639). 


Whether because of such arguments or for other reasons, 
respondent clearly did not stand upon the Standard Oil rul- 
ing. Its opinion does not cite it; and its order prohibits only 
those price discriminations which are between purchasers 
who compete with each other, rather than—as is the essence 
of the Standard Oi pattern—those between retailers and 
wholesalers. Moreover, in Shattuck, respondent has ex- 


pressly rejected just such a theory (CCH Trade Reg. Rep., 


Mr. Dias: No sir, we did not put that type of evidence in, and 
respondent did not introduce it, but oddly enough, along that line, 
there was one store, I believe Goldsmith’s during 1958, was not a 
member of AMC and there were no sales by AWC to Goldsmith’s, 
However, in 1959, Goldsmith’s become a member of AMC and they 
started purchasing through AWC. That may or may not answer 
your question. Now respondent has talked about the— 

ComMISsSIONER Erman: A non-AMC retailer would have to 
buy [sic] more for its shower curtains on each figure? He would 
have to pay more if he bought them directly from Kaplan. 

Mr. Dias: If he bought directly from Kaplan. 

CoMMISSIONER EcrMaNn: Rather than AWC? 

Mr. Dias: Yes. 

CoMMISSIONER ELMAN: Isn't it strange that a retailer should not 
attempt to get a lower price from this particular wholesaler? 

Mr. Dias: Yes sir, we think so. 

CoMMISSIONER ELMAN: But there is no evidence as to any re- 
tailer undertaking to secure that lower price in that way? 

Mr. Dras: The record shows none. Goldsmith’s incidentally, 
I mentioned to you.” 


Transcript of final oral argument before the Commission, 
pages 41-42, R. 2788-2789 (Mar. 7, 1963). 
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pp. 21,916-21,917), thus manifesting a general disinclination 
to become embroiled in so explosive a doctrine.*° 


Regardless of whether it was a similar attitude which 
dictated the Commission’s retraction in the same respect 
before the Supreme Court in Standard Oil, its decision in 
this case, if wrong upon the grounds respondent has based 
it, should not be affirmed on a different theory which the 
Commission has either not considered or has deliberately 
rejected (P. Br. 6-7). 


Summary re AWC Price Transactions 


Respondent has demonstrated nothing to refute peti- 
tioner’s basic proposition that it cannot be held liable for 
prices it doesn’t control. How could it, in the face of its 
Shattuck decision absolving a manufacturer who had more 
pertinent direct contacts than petitioner with favored re- 
tailers, including informing them ‘‘that its products may 
be purchased from wholesalers at such a price, which is 
10% less than its usual suggested wholesale price’? (CCH 
Trade Reg. Rep., p. 21,916.) 


Respondent endeavors, instead, to sidestep this by 
contending that it is the price to AWC which offends, and 
which petitioner does control. The flaws in this have 
been pointed out, and the record is unassailable that 
AWC’s control over the prices it charges insulates peti- 
tioner from them. Respondent’s arguments to destroy that 
separation—such as merger of identity, Standard Oil, and 
petitioner’s direct commercial contacts with AWC’s cus- 
tomers—have been shown to be untenable. 


Re: Competitive Injury 


Two general points may appropriately be held in mind 
while analyzing respondent’s arguments under this heading: 


1) the burden of proving likelihood of substantial 
injury is upon respondent; 


20 Attorney General’s Report, pp. 206-207. 
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2) petitioner’s affirmative evidence disproving 
such likelihood is not limited to sales volumes alone, 
or to share of market statistics alone, or to profit 
margins alone, but to a cumulation of all three 
(P. Br. 24, 26, 27; R. 3342-3353), plus still further 
items of evidence, including expert testimony as to 
lack of vigorous competition in retailing petitioner’s 
products (P. Br. 20-21), and the illuminating market 
comparison between Aquafaille and other styles of 
petitioner’s products (P. Br. 27; R. 3354). 


Turning, now, to respondent’s separate arguments: 


1. Attempted distinction between “presumption” and “‘in- 
ference” (R. Br. 34). 


By whatever term it is described, the decision is based 
not upon demonstrative, direct evidence, but on a process 
of theorization, dependent on certain circumstantial facts— 
primarily the price difference itself. Speculation, logical 
though it may appear when standing alone, cannot be sub- 
stantial evidence on a record which includes demonstrative, 
direct evidence that the rationalized conclusion is at odds 
with the actual facts. 


2. Supposed “additional facts concerning the market con- 
text in which the discriminations occur.” (R. Br. 34-35.) 


Covered by petitioner’s brief, pages 19-24, and page 30, 
especially footnote 54.2% 


21 Petitioner’s refutation of what the Commission purported to 
rely upon is not an argument that it accepted or rejected the wrong 
evidence, but that, upon the whole record, it is not substantial evi- 
dence. To illustrate, when a witness who has testified that compe- 
tition is keen, or rough, later explains that he did not mean this to 
apply to petitioner’s products, or that he cannot distinguish in keen- 
ness between favored and disfavored buyers, this cannot be substan- 
tial evidence that competition is so keen in those products that the 
price differentials are likely to cause substantial injury to the non- 
favored purchasers’ ability to compete (P. Br. 10-21). Or, when 
witnesses who have said the 2% cash discount is “important” later 
testify that they meant “important” only in the sense that it is always 
important for a businessman to make whatever extra money he can, 
their testimony is not substantial evidence that price differences as 
small as 2% can substantially affect competition (P. Br. 21-22). 
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3. Contention that sales figures are of no value in disprov- 

ing competitive injury (R. Br. 35-39). 

Respondent avers that sales figures ‘‘consistently have 
been held to be of little or no value * * * ”’ (R. Br. 35), and 
that, since Morton Salt, the courts ‘‘consistently have re- 
jected market share data as valueless.’? (R. Br. 39). It 
doesn’t cite a single authority that fulfills these descrip- 
tions. 


In Morton Salt the Supreme Court did not hold such 
evidence ‘‘valueless’’. It merely acted in accordance with 
the principle enunciated in Whitaker and Edelman (which 
petitioner does not dispute) that ‘‘Volume of sales does 
not constitute the only evidence that reflects the health of 
the competitive scene’’ (R. Br. 41), and ‘‘Sales are not the 
sole indicium that reflect the health of the competitive 
seene.’”? (R. Br. 42.)7* 


Petitioner has not relied upon volume of sales ‘‘only.’’ 


Respondent ‘‘explains’’ the supposed valuelessness of 


sales figures on a basis that does not appear in any of its 
proffered authorities for the conclusion: namely, that 
sales figures relate to the total business of the disfavored 
customer, and hence mask the anticompetitive effects of 
price discrimination in just one commodity (R. Br. 35). 
This certainly is not true of the sales data petitioner has 


22 It is quite understandable how sales volumes may, without more, 
be somewhat unreliable: it is possible for a company’s sales to in- 
crease at the same time that its share of market is going down; or 
the volume of sales may increase, but at prices that do not return 
a competitively healthy profit. This latter consideration is particu- 
larly pertinent to Morton Salt, and the automotive supply cases, all 
of which emphasize the low profit at which the disfavored purchasers 
trade in the products involved. 


Here, however, petitioner has proven not only that the “dis- 
favored” purchasers’ volume of sales held up, but also that it fared 
better than that of the “favored” competitors; and that the former’s 
share of market increased; and that all of this took place at above- 
average profits to the “disfavored” buyers. 
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supplied, which focus on the retailers’ handling of its prod- 
ucts specifically and exclusively. 


4. Morton Salt (R. Br. 35-40). 


In the main, respondent’s arguments based upon this 
case have been anticipated and argued in petitioner’s brief 
at pages 14-16, and 30. Respondent’s brief calls for but 
a few additional comments. 


A. Either of the tests respondent suggests at pages 36- 
37 bears out the point that the prices paid by petitioner’s 
retailer customers permit them to deal in petitioner’s prod- 
ucts at so healthy a profit as to preclude substantial com- 
petitive injury. There is no doubt of that under the first 
test, which hypothesizes that these are the only products 
in which they trade. Under the alternate test, which 
would project to the disfavored purchaser’s total business 
the price structure that applies to the discriminatorily 
priced product, petitioner’s retailer customers would be 


helped, not hurt, because their profit picture on its arti- 
cles, at the prices they pay for them, is above their broader 
average for all products. Respondent cannot project mere- 
ly the discrimination, out of context with the attendant 
profit factor which ultimately determines whether the dis- 
favored customer’s competitive health is substantially im- 
perilled. Shattuck, CCH Trade Reg. Rep., p. 21,918. 


B. There is nothing inconsistent between the Supreme 
Court’s discussion of ‘‘the standard of probability and 
quantum of effect, necessary under the Robinson-Patman 
amendment to sustain findings that a price discrimination 
may injure competition * * * ’’ (R. Br. 39) and petitioner’s 
point that the mere loss of additional profit which would 
have been earned were it not for the discrimination is not, 
per se, substantial injury to competition within the mean- 
ing of the Robinson-Patman Act (P. Br. 11-14). 


C. The rigid, per se construction respondent would put 
upon Morton Salt—that once a showing has been made of 
a substantial price discrimination respondent is free to 
find likely, substantial injury to competition in any case, 
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regardless of proof to the contrary,—would undoubtedly 
ease its administrative burden. But the view is not unani- 
mously shared.** 


5. The purported distinction between §7 and § 2(a) of 
the Clayton Act (R. Br. 39-40). 


Petitioner does not cite Brown Shoe or Consolidated for 
the proposition that a §2(a) violation requires injury to 
an entire line of commerce, but as guides to the qualitative 
nature of the ‘‘substantial injury” necessary even to the 
competition which is provided by an individual competitor 
(P. Br. 11-14). 


6. The Automotive Supply Cases (R. Br. 40-43). 


These have been discussed at pages 12-13 of petitioner’s 
brief, particularly in footnote 12. Nothing in respondent’s 
brief negatives that they present concrete evidences of 


*3 It was rejected in American Oil (P. Br. 17-18, esp. the final 
paragraph of footnote 23 on page 18). When the Commission sought 
certiorari on the ground that the Court of Appeals’ decision ran 
counter to Morton Salt, the Solicitor General stated in the final 
paragraph of the petition, “ * * * the Solicitor General joins in urging 
that certiorari be granted. The Solicitor General, however, does not 
agree with the Commission in its reading of Morton Salt or on the 
merits, and if the petition for certiorari is granted, he will not support 
the agency further.” The petition was denied. 


Respondent’s own decision, and language, concerning competitive 
injury in Shattuck—especially its failure to rely on the Morton Salt 
line of reasoning (or even to cite the case), despite a 10% price 
differential and “although we are told that competition is keen” 
(CCH Trade Reg. Rep., p. 21,918)—furnishes a provocative con- 
trast to its decision and brief in the case at bar. 


24 Indeed, the characteristics set forth at page 12 of petitioner's 
brief, which respondent quotes and criticizes at page 40 of its brief, 
are from §2(a) decisions, not from merger cases. Similarly, the 
two cases cited in petitioner’s footnote 11, at page 12 of its brief, are 
§2(a) cases, and they agree verbatim with Brown Shoe that the 
congressional concern was with effects on and protection of “com- 
petition, not competitors.” Any diminution of profits is pro tanto, 
an effect upon a competitor. But it does not injure competition 
unless it impairs his ability to compete. 
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substantial injury to the ability to compete which are not 
only absent, but disproved here: particularly the perilously 
slim profit margins even before the price discrimination, 
and the mortal character of the competitive combat. 


7. The supposedly “exemplary” 4% profit of department 
stores (R. Br. 44). 
This is not exemplary. It was the profit returned on 
a new and improving business venture (P. Br. 23). 


All necessary comments regarding this particular 
instance, and of department store profits in general, have 
already been made (P. Br. 22-23). It is gratifying that 
respondent agrees with petitioner’s point that profit 
margins and competitive effects on petitioner’s products, 
not on store-wide operations, are the relevant data (P. Br. 
22-23, 16-18) .25 


Re: Markdown Allowances 


A basic anomaly pervades respondent’s arguments on 
this subject: the premise that markdown allowances are 
a component of a normal pricing operation, in which buyer 
and seller determine an amount that is to serve as con- 
sideration for the transfer of title to and possession of 
merchandise which is still in the dominion of the vendor. 
But markdown allowances relate to goods long since passed 
into the ownership and inventory of the purchaser. They 
are no part of the consideration for such transfer. The 
distinction is critical, and if there are any fallacies in peti- 
tioner’s arguments, it is only because they are responsive 
to the false predicate with which respondent starts the 
entire debate. To illustrate: 


Since the merchandise belongs to and resides with 
retailers, how is petitioner to give a markdown allowance 
to a retailer who doesn’t want it? (Note P. Br. 48.) Even 


25" * * the competition whose imperilment is being assessed 
is that in the commodity concerned rather than the entire business of 
which it usually is only a part * * *” (R. Br. 35). 
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if petitioner notified every customer of the availability of 
such allowances, according them would nonetheless have to 
await the retailer asking for them. Thus, respondent 
distorts petitioner’s argument by claiming it would impose 
“‘upon the customer the duty of asking for price equality 
rather than upon the seller the duty of giving it’? (R. Br. 
51)** 


Similarly, the argument that petitioner cannot have 
the benefit of the proviso clause in §2(a) because it no 
longer owns or possesses the merchandise (R. Br. 51-52) 
is hardly compatible with respondent’s starting position 
that, as of the same time, petitioner retains sufficient nexus 
with the goods to be charging a ‘‘price’’ for them.27 


Again, with respect both to alleged discriminatory 
treatment (P. Br. 47-56) and competitive injury (P. Br. 
56-57), it is an important distinction from the normal 
pricing situation that supposedly favored buyers are not 
being given an opportunity to lay in stocks of goods at 


lower prices, but merely an aid in closing out and dis- 


26 Whether failure to ask is the result of petitioner’s conceal- 
ment, or of a retailer’s lack of need and desire to qualify for the 
allowance is another question (P. Br. 48, 50). Respondent’s effort 
to put the onus on petitioner can do no better than offer two bits of 
testimony (R. Br. 48): the first from a witness who said the offer 
had not been made to him, personally (Tr. 1100). But he had not 
been the buyer at the time in question (Tr. 1084-1085), and he 
further testified that it is one of the functions of a buyer, such as 
himself, to inquire as to the availability of a markdown allowance 
if he is interested in having it (Tr. 1102). The other witness spoke 
only of merchandise that had been marked down because it was shop- 
worn (Tr. 1148-1149). There is no showing that petitioner granted 
allowances for that type of markdown to any competitor of his; and 
the same witness testified he didn’t need the kind of markdown 
allowance petitioner’s policy embraced (Tr. 1148-1149, 1155, 1158). 


27 The Commission cannot have it both ways. If the time of the 
allowance is the time of the price, then petitioner is entitled to set 
it in accordance with all of the relevant statutory provisos as of the 
time of the pricing itself. If the time of the allowance is not the 
time of the pricing, then the allowance is not within the prohibitions 


of § 2(a) to begin with. 


continuing trade in whatever amount may be left in their 
inventory of—for them—a slow-moving pattern.** 


Re: Advertising Allowances 


Nothing need be added to the discussion of this subject 
at pages 59-61 of petitioner’s brief, except to point out that 
even if a retailer decides, of its own election, to use for 
advertising a paper credit it ‘‘received’’ from petitioner, 
that is not substantively tantamount to petitioner’s paying 
money or a thing of value ‘‘as compensation or in considera- 
tion for’’ such advertising [4 2(d)]. By the same token, if, 
after the event, the retailer chooses to notify petitioner that 
it has so advertised, by sending in tear sheets or otherwise, 
such communication does not retroactively convert the 
transaction into one of bargain by petitioner for the cus- 
tomer to advertise. 


Respondent’s statement, at page 56, that section 2(d) 


was intended to reach price rebates disguised as advertising 
allowances side-steps the fact that the ‘‘allowance’’ in- 


28 There has been no substantial evidence that any competitor 
laboring under similar difficulties, and willing to undertake the neces- 
sarily curtailed profit, has been denied the allowance. Where such 
conditions exist the allowance is more likely to equalize competition 
than to injure it. 


The Filene’s-Pray instance (R. Br. 47) is discussed at page 56 
of petitioner’s brief; and the Filene-Walpole situation (to which the 
same observation regarding relative profits would be applicable) in 
footnote 88, page 49. The Filene-Howell transactions (R. Br. 47) 
are also covered in petitioner’s footnote 88, page 49 and in the body 
of page 54, supported by footnote 113. 


Respondent’s argument, at page 53, that petitioner discrimina- 
torily supported Filene’s post-Christmas sale of “Fiesta” fails for 
lack of proof that petitioner paid the allowance. Commission’s Exhibit 
60F (Filene’s document purportedly charging back the allowance), 
had initially been offered into evidence as proof of such payment 
but was subsequently stricken for the reason, admitted by respond- 
ent’s trial counsel, that there was no proof petitioner had paid it 
(Tr. 1498-1500). Commission’s Exhibits 60A-E are not binding on 
petitioner and do not establish payment by it. 
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volved here is not basically such a discrimination. The 
price to the customer is increased to balance the ‘‘allow- 
ance’’, and the net result of the two-stage bookkeeping 
operation is zero. 

What respondent’s argument comes down to is that 
where a manufacturer is closing out an item at a reduced 
price, he loses the benefit of the proviso in section 2(a) if 
a purchaser uses part of the money he saves by such reduc- 
tion to advertise the product, and that the manufacturer 
must offer all competing customers who still have an inven- 
tory of that item, or of other products of the same generic 
nature, an equal opportunity to buy the close-out pattern 
at the same reduced price and with the same ‘‘allowance’’. 


Such a doctrine would impose an impediment that is 
senseless upon manufacturers—especially of fashion or 
seasonable products—in closing out relatively small, resi- 
dual stocks of particular items at reduced prices (P. Br. 
60-61). 

Re: Return of Goods 


Petitioner’s brief (p. 48) points out why the mere exist- 
ence of returns with respect to one customer and their ab- 
sence for another does not evidence that (as respondent 
would have it) ‘(Kaplan accepts returns from some cus- 
tomers but not their competitors.’’ (BR. Br. 59.) 


Discrimination under §2(e) is not established merely 
by showing that a manufacturer has failed to inform all 
competing customers of the availability of a service or 
facility. For example, if a customer does in fact know 
about it, the section is not violated simply because the 
information did not come from the manufacturer. It would 
seem equally true that if the customer would ask for the 
service or facility when interested in having it, there would 
not be a violation either, unless, of course, the manufacturer 
failed to answer openly. Vanity Fair (R. Br. 60; P. Br. 50) 
does not appear to hold to the contrary. 


Every copy of petitioner’s invoice puts its customers 
on notice that authorization of the return of perfect mer- 
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chandise is a possibility (R. Br. 14); and, in any event, 
inquiry by interested buyers with respect thereto is cus- 
tomary even without such notice in this line of trade. (P. 
Br. 50.) 


Respondent attempts to make a case for concealment, 
or denial, out of the Redmond’s incident, claiming that the 
record shows that Bloomingdale’s of Stamford had the 
privilege of returning merchandise on a basis that Redmond 
had sought and been denied,—namely ‘‘on a program basis 
at the end of a season or a coming season’’ (R. Br. 60-63). 
The testimony cited (Tr. 409-411, R. Br. 60) is not as de- 
scribed by respondent, that the Stamford branch of Bloom- 
ingdale’s returned merchandise to petitioner ‘‘on regular 
occasions’’ (R. Br. 60), but that it did so ‘‘on some occa- 
sions’’ (Tr. 409). 


The demonstrations made at pages 52-54 of petitioner’s 
brief, and the discussion at pages 48-50 thereof, negate both 
occasion and motive of discrimination with respect to re- 
turns. The latter aspect sharply distinguishes this case 


from Vanity Fair, in which it was clear that the allowances 
under discussion were more of a burden than a benefit to 
the manufacturer.”® 


29 “Respondent argues that it would be more reasonable to infer 
that the salesmen had passed on the information to all customers, 
since it was in their interest to do so. But that would depend on 
just what the salesmen were told and how they were told it—more 
specifically, on whether respondent welcomed one-time special promo- 
tions by its customers or regarded them as something of a nuisance, 
a view which the paucity of requests and the selection of one of the 
least expensive promotions offered by Weingarten might suggest.” 
(311 F. 2d 480, at p. 486). 


Here, the strong showing that it is to petitioner's interest not to 
discriminate in favor of one customer against another where condi- 
tions governing the return are the same for each, and that its sales 
staff is charged—for petitioner’s benefit—with constant alertness for 
such conditions, and the number of such returns and of customers 
involved in them, are all in sharp contrast to the quoted description 
of the facts in Vanity Fair. 


The Walpole Brothers, Howell Brothers, and Buddye Jacobs 
situations (R. Br. 64-65) are specifically discussed in petitioner’s 
brief at pages 49, footnote 88; 53; and 54, including footnote 113. 
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: Scope of Order 


Petitioner recognizes that a Commission order need not 
be limited to the precise practice proven. Petitioner main- 
tains, however, that the order in this case is not limited to 
like or related practices, but would impose drastic penalties 
for acts which have no more relationship to those involved 
herein than that they violate the same sections of the 
Robinson-Patman <Act.*° 


Respondent’s references to similar orders in other cases 
is no answer, as they inevitably involved different facts and 
practices. Indeed, that the same boiler-plate clauses could 
eventuate from so wide a variety of factual circumstances 
substantiates petitioner’s fear that they may prohibit an 
equally promiscuous catalogue of activities.** 


Respondent argues that petitioner’s quarrel is with 
statutory, not administrative, draftsmanship. There is an 
important difference, however, between obscurity in the 
Robinson-Patman Act and in a Commission order. The 
former is customarily resolved by a plenary administrative 
proceeding, without penalties; the latter in a violation 
action to recover heavy fines. The function of the Com- 
mission should be to illuminate the application to specific 
fact situations of the indefinite language of the antitrust 
statutes. Its orders should clarify, not perpetuate, legis- 
lative murkiness. 


| As a quick, hypothetical example, the Commission has on 
| | occasion applied a theory that a distinctive form of packaging is a 
| promotional service or facility. Luxor, Ltd., 31 FTC 658 (1940). 
| This has not been passed upon by the courts, and petitioner doubts 
| its validity. The practice involved is not even remotely related to 
petitioner’s return of goods activities. Yet, if petitioner should ever 
decide to package any of its products specifically for particular 
customers it would have to be concerned that the Commission would 
proceed against it for so doing, not by an independent complaint and 
administrative determination, but in a penalty proceeding for violation 

of the present order. 


#1 Note, in this connection, petitioner’s brief, page 65. 
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No authority cited by respondent which deals with an 
order not subject to the 1959 amendment *** is pertinent to 
this problem, for difficulties arising out of their vagueness 
could, in the first instance, be settled without severe mone- 
tary peril. Platitudinous generalities which carried the day 
respecting pre-1959 Robinson-Patman orders *? can no 
longer be indiscriminately applied; and the post-Broch 
decisions manifest a much more careful tailoring of decretal 
language to individual situations (P. Br. fn. 133, p. 62; 
fn. 135, pp. 62-63; fn. 139, pp. 63-64). 


Respondent’s suggestion that petitioner is adequately 
protected by an ability to present to the Commission actual 
situations as they arise in the future misses the point. The 
only issue petitioner would be able to raise at that time 
would be whether the contemplated conduct falls within the 
language of the cease and desist order. The issue peti- 
tioner is entitled to contest at this time is whether the 
injunctive reach of that language is supported by the record 


evidence and acceptable principles of law. Obviously these 
are two different matters, and to deny petitioner its full 
appellate rights at this time as to the latter, on the ground 
that it may later argue the former, would be an onerous 
conclusion (P. Br. 69-71). 


Respectfully submitted, 


Grsert H. Wen, 
Attorney for Petitioner. 


New York, N. Y., 
July 31, 1964. 


318Clayton Act §11(g)-(k), as amended, 73 Stat. 243, 15 
U. S. C. 21(g)-(k). 


32 Respondent's sub-headings A, B, and C, at pages 66, 68 and 69. 


